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7 (i) 
~ STATEMENT OF QUESTIONS PRESENTED 

Where, in a wife's District Court action to cancel and set aside 
an amorphous instrument between husband and wife and third persons 


alien to the marriage, purporting to make some settlement of marital 
rights, there are genuine and material issues of fact presented, among 


‘a others, of the procurement of the wife's signature by the husband's mis- 

° representations, fraud, deceit and artifices, and further genuine and 

- material issues on the question of mistake, does not the entry of summary 
: judgment by the District Court constitute error? | 

: Where, in the said action on the amorphous instrument, additional 
- genuine and material factual issues are presented by the second count of 


’ the complaint showing inadequacy of consideration to support any pur- 
2) ported agreement between husband and wife, does not the District Court's 
order of summary judgment directed to both counts of the complaint 


i constitute further error, particularly since the defendants’ motion for 
summary judgment was not addressed to the second count of the com- 
a plaint, and did not in any manner dispute or deny the existence, genu- 
° ineness or materiality of the issues presented thereunder? 


Where the action is for relief entirely in equity and pleads facts 
showing due diligence, neither the statute of limitations or laches can 
be successfully contended on a motion for summary judgment; and does 
not the District Court's order of summary judgment (if predicated upon 
either) constitute further error in this respect? | 








JURISDICTIONAL STATEMENT. 
STATEMENT OF THE CASE . 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS RELIED ON 
SUMMARY OF ARGUMENT . 
ARGUMENT . 


CONCLUSION... 


TABLE OF CITATIONS 
Cases 


Calvin v. Rafferty, 94 U.S. App. D.C. 60, 
214F. 2d230 . m ~ . * ° ° . 


Comell v. Cornell, 57 N. M. 170, 256 P. 24534 =, 
Cox v. Mailander, 178S.W. 1012 o.oo i = 
Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 


Dollar v. Land, 87 U.S. App. D.C. 214, 184 F. 2d 245, 
Cert. den. 340 U.S. 884, 71S. Cr. 198, 95 L. Ed. 641 


Farrell v. D. C. Athletic Union, 80 U.S. App. D.C. 396, 
eh, 0G 2s ws # + « +e * # @ 


Hoffman v. Partridge. 84 U.S. App. D.C. 224, 
Wer. teen « & » «@ @ 


Hunter v. Mitchell, 86 U.S. App. D.C. 121, 
OE, 2679S 2 os  *KhlUhU hl 


Libby v. L. J. Corp., 101 U.S. App. D.C. 87, 
gs a! i a aa a ae 


Merganthaler Linotype Co. v. Evans, 69 F. 24287 . 
Perrin v. Perrin, 149 Misc. 406, 250 N.Y.S. 588 é 
Seek v. Harris, 76 U.S. App. D.C. 404, 132 F. 2d 19 


Smiths America Corp. v. Bendix Aviation Corp., 
140 F. Supp. 46, affirmed 101 U.S. App. D.C. 299, 
248 F, 2d 621 e J . . e J e . 


Snyder v. Hillegeist, 100 U.S. App. D.C. 368, 
246 F. 2d 649 . . e J . e ° * 


Wittlin v. Giacalone, 81 U.S. App. D.C. 20, 
154 F. 2d 20 e . . e . e e . 


Wyant v. Crittenden, 72 App. D.C. 163, 113 F. 2d 170 


United States National Bank of Denver v. Bartges, 
120 Colo. 317, 210 P. 2d 600, Cert. den. 338 U.S. 955, 
710 Ss. Ct. 493 e a e a . . . e ~ 


me 
~~, a » 





(iv) @ 


INDEX (Cont'd.) < 
Page 
Statutes and Rules 
Federal Rules of Civil Procedure, Rule 56. ww wll ll lll lt 7 . 


Sec. 12-201, District of Columbia Code, 1951 Edition oo. 6. ee, Swe SO OS 1 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14,441 


EVELYN HAWLEY KENNEDY, ) 
Appellant, 


Vv. 


FRANCS W. HILL, JR., 
Executor of the Estate of Edgar S. Kennedy, 
IDA H. SISSON, MARY K. NELMS, 
HARRY R. SISSON, RACHEL K. SISSON, 
PETER HENDRICK, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
for the District of Columbia granting the motion of the defendants Francis 
W. Hill, Jr., Executor of the Estate of Edgar S. Kennedy, deceased, 
Ida H. Sisson, Mary K. Nelms, Harry R. Sisson, Rachel K. Sisson and 
Peter Hendrick for summary judgment. The records of the District 
Court show the order of summary judgment as having been entered 
February 6, 1958. Prior thereto, on October 31, 1957, J. Howard 
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Hixson, a co-executor of the Estate of Edgar S. Kennedy, named as a 
defendant in the complaint in the lower court, had been permitted to 
resign as co-executor. Notice of this appeal was filed on February 7, 
1958. The District Court's jurisdiction derives from Sec. 11-306 of 

the District of Columbia Code, 1951 Edition, and this Court has jurisdic- 


- tion under Title 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 


The appellant, Evelyn Hawley Kennedy, plaintiff in the District 
Court, is the widow of Edgar S. Kennedy, a decedent whose estate is in 
administration in the District Court (J.A. 2). On October 1, 1956, 
appellant filed a complaint in the District Court seeking relief in equity 
on an amorphous paper writing to which her signature had been procured 
under circumstances vitiating whatever legal effect had been intended. 
(J.A. 1-6). As her husband had died in 1953, plaintiff named as defen- 
dants the then two executors of her husband's estate (the resignation of 
one of them, J. Howard Hixson, Sr., having thereafter been accepted 
by order of the District Court, dated October 31, 1957, in the probate 
proceedings on conditions not pertinent to this appeal) and five persons 
named as beneficiaries and/or trustees in her husband's will. 


The pleadings, plaintiff's deposition and related records before 
the District Court Judge on the motion for summary judgment, now 
transmitted to this Court for purposes of this appeal, show the following 
occurrences and facts, in large part denied by the defendants, present- 
ing genuine issues of material facts: 


Beginning in 1951, after the separation of appellant and her husband 
had been brought about, (J.A. 68, 32, 33, 53-55) and continuing until 
1956, when she consulted other counsel, (J. A. 66, 67), appellant's 
representation had been undertaken by a young attorney she had known 
from the time of his infancy, in whom she had implicit faith and showed 
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the utmost confidence (J.A. 35, 36, 37, 39, 42, 43, 44, 66, 67). Ap- 
pellant's husband was represented by Francis W. Hill, Jr. , now executor 
of her husband's estate, having been so named in her husband's will, and 
now So named as a defendant in appellant's District Court suit. 


While there appeared to be a period of negotiation between the at- 
torneys for the appellant and her husband in 1951, the appellant neither 
directed their initiation, nor did she participate in the negotiations in any 
particular whatever (J.A. 35). Her attorney informed her of none of 
the details of the negotiations during the period of his representation of 
her. (J.A. 68). | She saw none of the documents or papers exchanged 
by the attorneys. She was not informed in any detail of representations 
then being made by her husband's attorney to her attorney regarding her 
husband's assets and financial worth beyond the general statement that 
he was worth from approximately $250, 000 to $300,000: She was not 
advised as to her rights in her husband's estate should he predecease 
her. Instead she said, "I'm leaving this completely to you. You are 
my counsel." (J.A. 56), thereby relying upon him to do whatever was 
necessary in investigating, evaluating and otherwise in the protection of 
her position and interests, appellant accepting without question what she 
was told to do, and acting precisely as she was instructed to act by her 
then attorney who, "Didn't discuss anything at all except that he said, 

'L tried so hard to get $75,000, but I couldn't get $75,000 for you. We're 
going to have to be content with $50,000.'" (J.A. 56). . 


Appellant's signature was procured on the paper writing which was 


neither given to her to read or examine, nor was it read or explained to 
her, her signature being made without her knowing the contents or the 
meaning thereof (J.A. 42, 45, 68, 69, 70, 72). Appellant was not 
given a copy of the paper writing which remained in possession of her 
then attorney until 1956, shortly before her suit was filed (J.A. 71, 72). 


Subsequent to the time her signature was obtained on the paper 
writing, appellant was periodically informed by others that her husband 
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had substantially misrepresented his worth to her then attorney, that he i 
had concealed assets he owned, and that he was of considerably greater 
worth than her attorney and she had been led to believe (J.A. 45, 49, 50, 
D1, 59, 60, 61, 62, 67, 68). She saw her then attorney numerous 
times, endeavoring to take action on the reports and information coming 


to her. But the attorney repeatedly declined to act. This continued « 
until 1956 when, "I had implicit faith in Mr. Nicholson, thinking he would a 
go after what belonged to me, and when he wouldn't listen to me that last ¥ 


night, I said, ‘All right. This settles it, then. [I'll just take my papers. 
And the next day or two after that I went down, sir, and got my papers,*" 
(J.A. 66, 49-51, 53, 59-64, 67, 68). 


Appellant took her paper to a relative, then consulted her present 
counsel, directed that an investigation be made, and then, for the first 
time, learned the contents of the paper writing she had signed, and that 
she had thereby unknowingly given a release to the two persons extra- 
neous to the marriage and her marital property rights in return for a 
very substantial part of the $50,000 consideration recited in the paper 
writing containing the release to them (J.A. 7-9, 68-72). Also among 
the papers and seen by the appellant for the first time in 1956, was a . 
financial statement (Deposition Exhibit No. 1) delivered by appellant's 
husband through his counsel to her attorney in 1951, purporting to show 
her husband's net worth at that time. (J.A. 39, 56-59). 


The investigation subsequently made in 1956 revealed that at the 
time appellant's husband had transmitted the purported statement of his 
net worth to her then attorney, her husband had concealed his actual 
ownership of additional shares of stock, held under a trust arrangement 
-. for him, giving her husband not a minority interest, as he represented, 
but the controlling interest in a large apartment house project known as - 
Bellevue Gardens II, Inc., with corporate assets of about $900, 000. 00; 
that appellant had misrepresented substantially the value of his stock 
ownership in this and other corporations in which he was active, that as 


a part of his scheme of concealment and misrepresentation he had 
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refused to permit an independent appraisal of his assets and holdings; 
that he had concealed the existence of substantial sums of money due him 
on outstanding promissory notes, and other misrepresentations of ma- 
terial facts designed to deceive and mislead appellant and her then at- 
torney, and which had mislead them during negotiations in 1951. In 
addition to these items, referred to by the appellant in her testimony, 
further information on the misrepresentations and fraud of appellant's 
husband was offered by appellant's counsel to counsel for the appellees 
during their taking of appellant's deposition on February 8, 1957, an 
offer the appellees' counsel declined to accept (J. A. 48, 1-6). 


On October 1, 1956, appellant filed a verified complaint consist- 
ing of two counts in the District Court. The first count, among other 
facts, sets forth the circumstances of fraud and deceit under which ap- 
pellant's signature was procured on the paper writing, the duality of the 
paper writing containing releases to the two persons alien to the marriage 
and the marital relationship, and facts showing appellant was unaware of 
the fraud and the nature and legal effect of the paper she had signed until 
shortly before her suit was filed. The circumstances constituting the 
fraud are stated with particularity. Count two of the complaint sets 
forth facts showing payment of a substantial part of the cons ideration 
recited for releases unconnected with the purported marital settlement, 
and consideration inadequate to support the purported marital settlement 
between appellant and her husband. The paper writing was annexed to 
the complaint as an exhibit. Appellant prayed for cancellation of the 
paper writing and for related relief, all equitable in kind (J.A. 1-9). 


With the exception of the defendant Hixson, who pleaded insufficient 
knowledge to either admit or deny, all of the defendants filed answers 
containing, among other defenses pleaded, general denials of the allega- 
tions of fraud, mistake and inadequacy of consideration, thereby joining 


issue on these genuine and material issues of fact (J. A. 9-16). 
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On November 11, 1957, the defendants (excepting the defendant 
Hixson) filed a motion for summary judgment appearing to contend: 
(1) because appellant was represented by an attorney in 1951 who had, 
(argued the movants, thereby placing in bold relief one of the material 
and highly controverted issues of fact this case presents), "full oppor- 
tunity to make a thorough investigation of the facts," (J.A. 18), and 
(2) because appellant in her deposition had expressed mistrust of her 
husband she". . . did not rely upon any alleged misrepresentation ..." 
(J.A. 19-20), (argued and assumed the movants contrary to the record 
showing appellant relied upon her attorney who relied upon the misrepre- 
sentations and who, with her, was deceived, these constituting other 
genuine and material issues of fraud in the case)? and (3) because of 
the statute of limitations and laches, appellant should be precluded, by 
summary judgment, from a hearing on the merits. 


The motion for summary judgment was not in any way directed to 
the second count of the complaint (showing inadequacy of consideration), 
nor did it in any way dispute or contend against the existence of the gen- 
uine and material issues of fact presented by the second count. 


Under the date of February 6, 1958, an order for summary judg- 
ment (Keech, J.) was entered in the District Court (J. A. 30). No 
opinion, either oral or written, was given by the Court. Appellant 
filed her notice of appeal on February 7, 1958. (J.A. 30). 





: Interrogation of appellant by Mr. Campbell, counsel for appellees): 


"Q. Did you ever discuss with Mr. Nicholson the land of Kennedy Chamberlin, 


Inc.? A. Ididnot. Ithink Mr. Nicholson was just as much fooled by 
this as Iwas." (J.A. 57). 


"Q. Did you discuss anything about the income of Kennedy Brothers Company ? 
A. Ididnot. I discussed no financial things with Mr. Nicholson for the 
reason that I had implicit faith in what he told me and my interests -- I 
thought he had my interests at heart. Having known him all those years and 
the whole family and been friends of the seniors and so forth, and my former 
husband, all very good friends, I thought he would look after my interests. 

I feel that-Mr. Nicholson was misled just exactly like I was misled." 
(J.A. 58). 
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STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure: Rule 56, Summary Judgment. 

Sec. 12-201, District of Columbia Code, 1951 Edition: ‘No action 
shall be brought * * * on any * * * instrument under seal after twelve 
years after the accruing of the cause of action thereon * = 


STATEMENT OF POINTS RELIED ON 


1. The lower Court's order of summary judgment for the defen- 
dants on appellant's complaint to cancel and set aside a paper writing, 
and for related relief in equity, on which issue had been joined by ap- 
pellees' answers in denial, is error. The pleadings, augmented by 
appellant's deposition testimony, clearly present disputed and genuine 
issues of material fact on (1) the fraud by which appellant's signature 
was procured on the paper writing, and (2) the inadequacy of the consid- 
eration paid under that part of the paper writing purporting to be a prop- 
erty settlement between husband and wife, to support the purported prop- 
erty settlement. 3 


2. Appellant's action is wholly for relief in equity on an instru- 
ment under seal. _ The statute of limitations, particularly that con- 
tended by the defendants below, is inapplicable; and under the facts pre- 
sented by her complaint and deposition testimony, appellant could not 
conceivably be charged with laches. : 


3. The lower Court's action in entering an order of summary 
judgment on the state of the record before that Court, thereby denying 
appellant her right to be heard and offer evidence on material and gen- 
uine issues of fact, is palpable error. : 


8 =a 
SUMMARY OF ARGUMENT 


The District Court's erroneous order of summary judgment for 
the defendants in the face of genuine and material issues of fact has 
denied the appellant her fundamental right to be heard and have her case 
adjudicated on the merits. The basic issues appear in the argument. 


The genuine and material issue of the existence of fraud is not * 
affected by appellant's representation by an attorney upon whom the 
concealment, false representations and artifices were practiced. Such 
concealment and false representations of material fact constituting fraud, 
which are perpetrated during the period of negotiations upon appellant's 
attorney upon whom she completely relies, is fraud upon the appellant 
and presents additional issues of material fact on which the granting of 
summary judgment is error. ” 


Aside from the issues of fact on the question of fraud contained in 
the first count of the complaint, appellees’ motion for summary judg- 
ment was not in any manner addressed or directed to the second count 
of the complaint pleading inadequacy of consideration to support the 
purported agreement between husband and wife. Inadequacy of considera- ie 
tion is a ground for setting the paper writing aside, independently of the 
issue of fraud. The granting of summary judgment on this count of the 
complaint is further error. 


Appellant's complaint is for relief entirely in equity. The statute 
of limitations does not apply. Appellant's complaint and testimony 
show due diligence negativing appellees' contention of laches. Ap- 
pellees in controverting appellant's diligence create additional issues 
upon which appellant has a right to be heard and present evidence in the 
trial court. ad 
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ARGUMENT 
fk. 


Appellant's action is to rescind and set aside a form of instrument 
under seal. The paper writing, while purporting to make some settle- 
ment of property matters between husband and wife, is not a property 
settlement agreement for by it appellant gave (without her knowledge 
when her signature was obtained to it in 1951) releases to Ida H. Sisson 
and Mary K. Nelms of her claims against them. Appellant has pleaded 
these facts and has pleaded and is prepared to prove that of the $50, 000 
consideration the amorphous paper writing recites, a substantial part 
constituted consideration paid by Ida H. Sisson and Mary K. Nelms for 
the releases they sought and obtained on their liability to the appellant. 
This the defendants deny. 


Appellant has pleaded specific facts showing, and 7 prepared to 
prove that any consideration paid by her husband in connection with the 
paper writing was grossly inadequate to support any form of relinquish- 
ment of her rights arising out of the marital status. This the defen- 
dants deny. | 


The appellant's verified complaint pleads a fraud upon her by her 
husband's concealment of most substantial assets and misrepresentations 
on his wealth and property holdings. Appellant's testimony under oath 
shows her representation by an attorney in whom she then had faith and 
confidence of the highest order, and her complete reliance upon him to 
represent her in the marital dispute with her husband in whom, as is 
usual in controversies between separated husbands and wives, she placed 
little confidence. The pleadings and deposition show her attorney's 
reliance upon representations made to him which later proved to have 
been misrepresentations and deceptions practiced upon. him under which 
he, while enjoying appellant's abiding confidence and her absolute reliance 
upon his doing everything necessary to secure her protection and interests, 
brought about her signature to the paper writing to her disadvantage, 
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damage and (without knowledge of her then attorney) in fraud upon her. 
This the defendants deny. 


Through the conduit of her then attorney into whose charge she 
placed unreservedly the protection of her interests, upon whom she 
relied completely, and, who, in turn, relied upon false representations 
of material fact of her husband through his attorney, appellant was 
deceived and misled into signing the instrument by the fraud of her 
husband. This the defendants deny. 


The foregoing are but some of the primary and basic issues of 
disputed fact before the District Court Judge who heard the motion for 
summary judgment. That they are genuine and ma@erial, and are clearly 
within the judicial concept of those terms, is obvious from the allegations 
presenting them further augmented by the testimony of the appellant in 
her deposition taken by the appellees. 


The granting of summary judgment in the face of this record is in 
actuality a decision of the factual issues against the appellant, denying 
her her right to present evidence on the issues and to be heard on their 
merits. As this Court has had occasion to say in the past, ''There is a 
great difference between discovering whether there be an issue of fact 
.and deciding such an issue." Farrell v. D. C. Athletic Union, 80 U.S. 
App. D. C. 396, 153 F. 2d 647; Wyant v. Crittenden, 72 App. D.C. 163, 
113 F. 2d 170. 


While the issues are sharply etched, and their materiality and 
genuineness is so pronounced, it is submitted, that no fine weighing of 
the record against the tests and balances of the rules applying to sum- 
mary judgment procedure need have occurred, the District Court was, 
of course, bound by the standards so frequently declared in the numerous 
decisions of this Court on the subject: The courts are critical of the 
papers presented by the moving parties but not of the opposing papers. 
The burden is on the movant for summary judgment to show the absence 
of any genuine issue of fact, and any doubt as to the existence thereof 
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must be resolved against the movant. Wittlin v. Giacalone, 81 U.S. 
App. D.C. 20, 154 F. 2d 20; Hoffman v. Partridge, 84 U.S. App. D.C. 
224, 172 F. 2d 275; Hunter v. Mitchell, 86 U.S. App. D.C.121, 180 F. 
24763; Libby v. L. J. Corp., 101 U.S. App. D.C. 87, 247 F. 2478. 
Doubts are to be resolved against the granting of summary judgment. 
Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 24766. And the ap- 
pellant’s complaint and her deposition testimony must be construed most 
favorably to the appellant. Snyder v. Hillegeist, 100 U. S. App. D.C. 
368, 246 F. 2d 649, Libby v. L. J. Corp., supra. : 


Tl. 


Appellant's representation by counsel during the negotiations does 


not affect the issue of fraud. A fraud upon her counsel is a fraud upon 
her. A false financial statement given him in 1951, upon which he 


acted and had her act to her detriment and injury is none the less a fraud 
because it was a fraud practiced upon her indirectly through her attorney. 
Her representation by an attorney during the negotiations did not, as the 
appellees seem to have contended before the District Court, mitigate the 
issue of fraud before the Court, but rather pointed up sharply additional 
material issues that could not possibly be determined without a sifting 

of the facts at trial. United States National Bank of Denver v. Bartges, 
120 Colo. 317, 210 P. 2d 600, Cert. den. 338 U.S. 955, 70S. Ct. 493; 
Cornell v. Cornell, 57N. M. 170, 256 P. 24 534; Cox v. Mailander, 
(Texas Court of Civil Appeals) 178 S. W. 1012. In all of the foregoing 
cases, which are representative of the numerous decisions on fraudulent- 
ly induced property settlement arrangements, the parties were repre- 
sented by counsel, the fraud having been practiced on the wife during the 
period of her representation by her attorney. In Cox v. Mailander, as 
in the case at bar, an element of the fraud charged and proved was ina 
financial statement of the husband presented to the wife's attorney conceal- 
ing the husband's ownership of additional shares of stock. 
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In the present case, the pleaded facts,showing Mrs. Kennedy's 
representation by an attorney, preceding the signing of the paper writing, 
who was given a financial statement falsely representing her husband's 
financial condition, concealing his controlling stock ownership in a 
prosperous and financially large corporation and his other substantial 
holdings, her husband's refusal of her attorney's request that an in- 
dependent appraisal of his assets be made by impartial appraisers, and 
other artifices and deceptions employed by her husband to conceal from 
her attorney and her the actual extent and value of his property, and his 
very considerable estate beyond the amounts represented to her attorney, 
are not, it is submitted, fact issues to be disposed of on a motion for 
summary judgment. Nor are the related questions of the circumstances 
preventing her attorney from discovering the false representations and 
the artifices practiced upon him causing him to fall victim to the decep- 
tion and thereby bring about the appellant's victimization by the fraud. 


For example, in appellant's proffer of proof through her counsel 
during her deposition in this action on February 8, 1957, (J.A. 48), and 
as was brought out during argument of the motion for summary judgment 
in the District Court, appellant is prepared to prove that not until 1956, 
upon disclosures then made by the executor Francis W. Hill, Jr. in 
other litigation instituted by him in which appellant's husband's estate is 
now involved, did it become openly known that in 1951 (when the so-called 
financial statement was passed from Francis W. Hill, Jr., her husband's 
attorney, to her then attorney, representing that her husband's stock 
ownership in Bellevue Gardens II, Inc. was merely a minority interest) 
her husband did in truth and in fact control the corporation through a 
"qualifying share" (so referred to by the executor Hill in his 1956 plead- 
ings) secretly held in trust for him by J. Howard Hixson, Sr., his long 
time business employee who was also named by appellant's husband as 
co-executor of his will. The decedent having been responsible for the 
creation of the deception that was bound to deceive appellant's attorney 
in 1951, cannot now, through his executor Hill attempt to avoid respon- 
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sibility for the fraud and deception he practiced. Seek v. Harris, 76 
U.S. App. D.C. 404, 132 F. 2d 19; Merganthaler Linotype Co. v. Evans, 
69 F. 2d 287. 


II. 


The second count of appellant's complaint pleads facts showing that 
a very substantial part of the consideration recited in the paper writing 
was in return for her releases to Ida H. Sisson and Mary K. Nelms, 
against both of whom appellant had substantial claims for damages aris- 
ing out of their wrongful conduct and acts of a pronounced and aggravated 
character. The appellant during her deposition on February 8, 1957, 
was prepared to testify as to facts she is possessed of showing the gross 
inadequacy of the consideration in the amorphous instrument to support 
the purported marital settlement with her husband. Notwithstanding his 
lengthy examination of appellant on all other facets of her action and 
complaint, appellees’ counsel avoided any interrogation of appellant on 
the issues existing in the second count of the in ail on inadequacy of ~ 
consideration. 


The fact remains that the issue of inadequacy of consideration 
made by the verified pleadings was before the District Court unquestioned 
and unattacked by the motion for summary judgment. That the appellant 
is entitled to be heard on the issue of inadequacy of consideration, in- 
dependently of the other issues upon which she seeks to set the instru- 
ment aside, isabasic principle needing, it is submitted, no extensive 
citation of authorities. Perrin v. Perrin, 140 Misc. 406, 250 N.Y.S. 
588. 
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IV. 


Appellant's suit in the District Court is in equity, the statute of 
limitations does not apply. Dollar v. Land, 87 U.S. App. D.C. 214, 
184 F. 2d 245, Cert. den. 340 U.S. 884, 71S. Ct. 198, 95 L. Ed. 641. 
Cf. Calvin v. Rafferty, 94 U.S. App. D.C. 60, 214 F. 2d 230. Andas 
this Court has pointed out in the first of these cases, mere passage of 
time does not constitute laches. 


Appellant's complaint and deposition show not laches but her due 
diligence, again controverted and made an issue by the appellees -- an 
issue upon which appellant is entitled to be heard and offer evidence. 


The appellees in erroneously suggesting the appellant is barred by 
the statute of limitations, also erroneously overlook that the instrument 
concerned is an instrument under seal, Sec. 12-201 of the District of 
Columbia Code, providing a twelve year period of limitations for instru- 
ments under seal. Smiths America Corp. v. Bendix Aviation Corp. , 
140 F. Supp. 46, affirmed 101 U.S. App. D.C. 299, 248-F. 2d 621. 


CONCLUSION 


It is respectfully submitted that the District Court's order of sum- 
mary judgment is error and should be reversed. 


JOSEPH O. JANOUSEK 


American Security Building 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[ Filed Oct. 1, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EVELYN HAWLEY KENNEDY 
2701 Connecticut Avenue, N. W. 
Washington, D. C. 


Plaintiff 
vs. 


FRANCIS W. HILL, JR. , Executor of the 
will of Edgar S. Kennedy, deceased 
Tower Building 

Washington, D. C 


J. HOWARD HIXSON, SR., Executor of the 
will of Edgar S. Kennedy, deceased 

2901 Connecticut Avenue, N. W. 
Washington, D. C. 


IDA H. SISSON, individually and as 
trustee under the will of Edgar S. 
Kennedy , deceased 

2301 Cathedral Avenue, N. W. 
Washington, D. C. 


MARY K. NELMS, individually and as 
trustee under the will of Edgar S. 

Kennedy , deceased 

2901 Connecticut Avenue, N. W., Wash., D.C. 


HARRY R. SISSON, trustee under the 
will of Edgar S. Kennedy, deceased 
3202 5th Street, North 

Arlington, Virginia 

RACHEL K. SISSON 

3202 5th Street, North 

Arlington, Virginia 

PETER HENDRICK 

2331 Cathedral Avenue, N. W. 
Washington, D. C. 


CIVIL ACTION 
NO. 3976-56 


ee tt el 


Defendants 


COMPLAINT TO CANCEL AND SET ae PURPORTED 
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First Count 

1. This Court has jurisdiction under 811-306 of the District of 
Columbia Code, 1951 Edition. 

2. The plaintiff is and at all times hereinafter referred to has 
been, respectively, the lawful wife and widow of Edgar S. Kennedy, 
deceased. 

3. The defendants Francis W. Hill, Jr. and J. Howard Hixson, 
Sr.. are sued herein as executors of the will of Edgar S. Kennedy, 
deceased. The defendants Ida H. Sisson and Mary K. Nelms are sued 
herein as individual beneficiaries and as trustees of a trust created by 
the will of such decedent. The defendant Harry R. Sisson is sued as 
trustee of the said testamentary trust. The defendants Rachel K. 
Sisson and Peter Hendrick are beneficiaries under the will of such 
decedent. 

4. The plaintiff, Evelyn Hawley Kennedy, and the decedent Edgar 
S. Kennedy were lawfully united in marriage in Rockville, Maryland on 
October 19, 1949, and were husband and wife until the death of Edgar _ 
S. Kennedy on the 21st day of August, 1953, in Washington, D. C., 
where he was domiciled. There was no issue born of the marriage. 
The decedent was survived by a daughter of a former marriage who is 
the defendant Mary K. Nelms, herein. 

5. The said Edgar S. Kennedy died leaving a last will and 
testament dated January 31, 1951, and a codicil thereto dated 
February 20, 1951. The decedent made no testamentary provision for 
his wife, the plaintiff herein. His executors filed a petition for probate 
of the will and codicil in the Probate Branch of this Court on October 15, 
1953. By order of Court dated November 19, 1953, the will and codicil 
were admitted to probate and letters testamentary were granted to the 
executors, Francis W. Hill, Jr. and J. Howard Hixson, Sr., who 
qualified as such on November 20, 1953. The estate of the decedent is 
presently in the course of administration in the Probate Branch of this 
Court. 
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6. Onor about March 15, 1951, the decedent induced the plaintiff 
to sign a paper writing bearing the title "Settlement Agreement” and so 
referred to by the executors in their said petition for probate in the 
Probate Branch of this Court.. The paper writing has not been filed by 
the executors in the probate proceedings, and plaintiff therefore appends 
to her complaint as Exhibit A a true copy of the said paper writing which 
is incorporated in and specifically made a part hereof by reference. 

7. Plaintiff avers that the said paper writing, as appears from 
the contents thereof, is in part a release of her claims against Mary K. 
Nelms and Ida H. Sisson, and in part purports to be a settlement of 
plaintiff's marital rights, and that the consideration therein recited was 
in part paid in return for plaintiff's release of claims she had against 
Ida H. Sisson and Mary K. Nelms, and in part received by plaintiff in 
ostensible settlement.of the decedent's marital obligations to her. 

8. Prior to the signing by the plaintiff of the said paper writing, 
the decedent, through counsel.for the respective parties, made repre- 
sentations of his income and financial worth to the plaintiff and, 
similarly, gave the plaintiff a statement in writing which he represented 
was a listing of all of his assets and property, with values thereon , the 
decedent representing to the plaintiff that such were true and actual 
values, and the decedent refused to have impartial appraisers examine 
into and evaluate ‘the assets ‘he listed. 

9. Plaintiff avers that she has recently determined that a number 
of statements and representations made to her by the decedent, as above 
averred, regarding the extent of his assets and their worth were false 
and fraudulent, and were made by the decedent to mislead in order to 
procure her signature to the release and purported agreement entitled 

"settlement agreement" and that such statements and representa- 
tions were known to the decedent to be false and fraudulent when made 
in the following particulars, among others: 

) (a) the decedent concealed the existence of certain notes due 
him, concealed the ownership of personal property and misrepresented 
the actual value of his stock holdings and the extent of his interests 
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therein, whereby the value of decedent's property and financial worth 
was in truth and in fact substantially in excess of the amounts repre- 
sented by the decedent to the plaintiff. 

(b) upon information and belief the plaintiff avers that the 
decedentwas at the time of the representations to her also possessed of 
interests in other companies and was receiving income from other 
sources, none of which decedent disclosed to her. 

10. Further, plaintiff avers that when signing the said paper 
writing she was not informed of and was not aware of the true import 
and legal effect of the said instrument, or of her rights in the estate of 
her husband, and that she would not have signed the said instrument had 
she been so informed, and had she known that decedent's representations 
were false and misleading, and had she known of the decedent's conceal- 
ment and omissions in respect of the value of his property. 

11. Plaintiff states that her signature to the said paper writing 
having been so obtained renders the same invalid and of no legal force 
or effect and that it should be cancelled and set aside. 

12. Plaintiff is entitled to receive an amount equal to one-third of 
the estate of her husband, Edgar S. Kennedy, constituting her widow's 
share, subject to a credit or set-off for that part of the consideration 

plaintiff received incident to the paper writing dated March 15, 
1951 in purported settlement of her marital rights, but not that part paid 
thereunder in return for plaintiff's release of her claims against Mary 
K. Nelms and Ida H. Sisson. 

13. As is evident from the probate proceeding in the Probate 
Branch of this Court in "Estate of Edgar S. Kennedy, Deceased, 
Administration No. 83,820," the probate of decedent's will and estate 
has progressed to a point which would result in distribution being made 
of the property therein to the several defendants named in this suit who 
are beneficiaries under decedent's will, without allowance to the plaintiff 
herein of her widow's share of decedent's estate, before this suit can 
be reached for trial. — 
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14. Any distribution of decedent's estate before adjudication of 
plaintiff's suit for cancellation of the paper writing herein set forth 
will result in irreperable harm and injury to the property rights and 
interests of the plaintiff for the reason, among others, that the distrib- 
utive share of the decedent's property to which plaintiff is entitled 
would pass out of the control of the executors and from under the pro- 
tection of this Court, with loss and dissipation of the property to which 
plaintiff is entitled, causing her irreperable loss and damage for which 
she has no adequate remedy at law. | 

Second Count 

1. Plaintiff incorporates herein by reference Paragraphs 
numbered 1 through 7, inclusive, of the First Count of the complaint. 

2. Prior to the date plaintiff signed the said paper writing bearing 
the title "settlement agreement," containing the release to Mary K. | 
Nelms and Ida H. Sisson, plaintiff avers that she was possessed of 

evidence constituting claims against the said Ida H. Sisson and 
Mary K. Nelms arising out of their interference with the marriage of 
the plaintiff and the decedent whereby the decedent had been alienated 
from and caused to desert and abandon the plaintiff. | 

3. The consideration paid the plaintiff incident to the said paper 
writing was in substantial part for the release of plaintiff's claims for 
damages against the said Ida H. Sisson and Mary K. Nelms. 

4. The consideration received by the plaintiff incident to the 
said paper writing in ostensible settlement of her rights of maintenance 
and support, dower rights, right to the distributive share in her 


husband's estate, and other marital rights, was inadequate to support 


the purported agreement with the decedent. : 

5. The plaintiff incorporates herein by reference Paragraphs 
numbered 8 through 14, inclusive, of the First Count of the complaint. 
WHEREFORE, with respect to both counts of the complaint, 

plaintiff prays: 
1. That the Court declare and order that that part of the paper 
writing having the title "Settlement Agreement," dated March 15, 1951, 
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bearing the signatures "Edgar S. Kennedy" and "Evelyn S. Kennedy," 
purporting to be a settlement of the marital rights of the signers, is 
invalid, void and cancelled. 

2. That a temporary restraining order and an injunction be 
granted during the pendency of this action restraining and enjoining 
Francis W. Hill, Jr. and J. Howard Hixson, Sr., executors of the will 
and estate of Edgar S. Kennedy, deceased, from making any distribution 
of property in the said estate to any person or persons named beneficiary 
or beneficiaries in the will of Edgar S. Kennedy deceased, until after 
hearing and final adjudication by the Court has been had in this action. 

3. That the defendants Francis W. Hill, Jr. and J. Howard 
Hixson, Sr., executors of the will and estate of Edgar S. Kennedy, 
deceased, be required to render an account herein of all assets belonging 
to the state of Edgar S. Kennedy, deceased, and all expenditures made 
by them as such executors. 

4. That the defendants Francis W. Hill, Jr. and J. Howard 
Hixson, Sr., executors of the will and estate of Edgar S. Kennedy, 
deceased, be required and ordered to pay over to the plaintiff, Evelyn 
Hawley Kennedy, widow of Edgar S. Kennedy, deceased, an amount 
equal to one-third of the net estate of Edgar S. Kennedy, deceased, sub- 
ject to a credit or set-off for that part of the consideration plaintiff 
received incident to the paper writing dated March 15, 1951, in purported 
settlement of her marital rights, but not that part paid thereunder in 
return for plaintiff's release of her claims against Mary K. Nelms and 
Ida H. Sisson. 

5. And for such other and further relief as to the Court appears 
just and proper. 


/s/ Evelyn Hawley Kennedy 
elyn Hawley Kenne 


/s/ Joseph O. Janousek 

ose . ganouse 
Attorney for Plaintiff 
American Security Building 
Washington 5, D. C. 
Executive 3-2244 


* * * * 
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[ Filed Oct. 1, 1956] 
EXHIBIT A 
SETTLEMENT AGREEMENT 

THIS AGREEMENT made and entered into this 15th day of 
March, 1951, by and between Edgar S. Kennedy, hereinafter called 
the husband, and Evelyn S. Kennedy, hereinafter called the wife, 
both of the District of Columbia, . 

WITNESSETH: : 

THAT, WHEREAS, the parties hereto were married on the 19th 
day of October, 1949, at Rockville, Maryland; and : 

WHEREAS, unhappy differences have developed between said 
parties; and 

WHEREAS, the parties are now, and have been for some time, 
living separate and apart; and 

WHEREAS, the said wife has inferred that Mary K. | Nelms and 
Ida H. Sisson have been influential in breaking up said marriage, which 
allegation is denied by the husband; and | 

WHEREAS, the said husband and wife mutually ites to make a 
complete and final settlement of all property rights and obligations 
which may exist by virtue of their marital status and for separation; 

NOW , THEREFORE, it is mutually covenanted and ‘iano between 
the parties as follows: 

1. The parties will live separate and apart free from the control, 
molestation or interference of the other. 

2. The husband will pay to the wife the sum of a of 
which $1,000.00 was paid on to-wit March 2, 1951, $14,000.00 is being 
paid concurrently with the delivery of this agreement, and the balance, 
namely $35,000.00, is to be represented by a promissory note dated 
the 15th day of March, 1951, bearing interest at 5 percent per annum, 
said note being payable $13,500.00 on or before one year after date; an 
additional $13,500.00 being payable on or before two years after date; 
and the balance of said note being payable on or before three years after 
date; said payments shall first be applied to interest and the balance to 
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principal. After payments are made only the reduced principal shall 
bear interest; the maker shall have the privilege of making larger pay- 
ments at any time. 

And it is expressly agreed that if default be made in the payment * 
of any one of the aforesaid installments when due and as the same shall 
become due and payable, then and in that event, the unpaid balance of 

the aforesaid principal sum and accrued interest shall at the 
option of the holder hereof at once become and be due and payable. 

Said note shall be payable to the order of Evelyn S. Kennedy, shall 
be signed by Edgar S. Kennedy, as maker, and shall be endorsed by 
Mary K. Nelms and Ida H. Sisson, both of whom shall waive notice, 
protest and presentment. The husband recognizes that this sum is not 
deductible from his income reportable in any Federal or District of 
Columbia income tax return and agrees not to claim such amount as a 
deduction from income in any such return, except that the interest will 
be deductible. 

3. The wife acknowledges the aforesaid payment and note in 
complete and full settlement and satisfaction of all claims which she 
now has or may have against the husband for support, maintenance, 
alimony or necessaries, and against his estate, except her claim on 
the above mentioned note; and in complete and full satisfaction of any 
and all claims, if any she has, against the said Mary K. Nelms and the 
said Ida H. Sisson, and the wife agrees that at no time hereafter will 
she make any claim or demand by legal action or otherwise against any 
of said parties, except on the above mentioned note, and that she will 
not make any demand against the husband for support or maintenance; 
that if, at any time hereafter, either party shall sue the other for 
divorce, she will make no claim for alimony, suit money, or counsel 
fees; and that at no time hereafter will she pledge or attempt to pledge 
the credit of the husband for necessaries or for any purpose whatsoever, 
and that she will not incur any debts in his name, nor use any credits 
heretofore authorized by the husband. 
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4. Each of the parties hereby releases and renounces any and all 
rights, title and interests which he or she now has or ever may have, in 
the real and personal property or estate of the other, including all such 
property which either party may at any time hereafter acquire, and 

including dower rights and estate by courtesy; and each releases 
and renounces all rights to share in the estate of the other, including 
the right to letters of administration. Each of the parties agrees that 
he or she will execute and deliver any and all instruments in writing 
required to effectuate the provisions of this paragraph. | 

5. That it is the intention of the parties to make a settlement of 
their property and financial rights and obligations which now exist, 
except as to the above mentioned note, or which ever could exist by 
reason of the status of marriage existing between them, and this agree- 
ment is to be construed liberally to carry out this intention. 

IN WITNESS WHEREOF the parties hereto have set their hands 
and affixed their seals on the day and the year first hereinbefore 
written. 


Witness 

/s/ ei W. Sherwood /s/ Ear Ss. Kennedy (SEAL) 
- Kenn . Kenn 

/s/ David B. Nicholson /s/ Evelyn S. Kennedy. (SEAL) 


S to yn S. Kennedy Evelyn S. Kennedy 
[ Filed Oct. 17, 1956] ) 


ANSWER OF DEFENDANTS IDA H. SISSON, MARY K. NELMS 
RRY R. N, HEL K. N 
P RI 


FIRST DEFENSE 
The complaint fails to state a claim against these defendants upon 
which relief can be granted. 
SECOND DEFENSE 
First Count 
1, 2, 3&4. These defendants admit the allegations contained in 
paragraphs 1, 2, 3 and 4 of the First Count of the complaint. 
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5. These defendants admit the allegations contained in paragraph 
5 of the First Count of the complaint. Further answering said para- 
graph 5, these defendants aver that on August 8, 1956, defendant J. 
Howard Hixson, Sr. filed with this court his resignation as co-executor 
of the estate of Edgar S. Kennedy, deceased. 

6. Answering paragraph 6 of the First Count of the complaint, 
these defendants admit that on or about March 15, 1951, plaintiff and 
Edgar S. Kennedy signed a paper writing bearing the title "Settlement 
Agreement" referred to by the executors in their petition for probate of 
the estate of Edgar S. Kennedy in this court, but not filed in said 
probate proceedings. These defendants admit that Exhibit "A" annexed 
to the complaint is a true copy of said agreement. These defendants, 
upon information and belief, deny the remaining allegations of said para- 
graph. 

7. Answering paragraph 7 of the First Count of the complaint, 
these defendants hereby refer to the paper writing entitled "Settlement 
Agreement", and annexed as Exhibit "A" to the complaint for a state- 
ment of the contents thereof. Further answering said paragraph 7, 
these defendants aver that the full consideration referred to in said 
settlement agreement, namely, the sum of $50,000 was paid to the 
plaintiff by Edgar S. Kennedy and not by the defendants Ida H. Sisson 
and Mary K. Nelms, or either of them. 

8, 9, 10, 11, 12, 13 &14. These defendants, upon information 
and belief, deny the allegations contained in paragraphs 8, 9, 10, 11, 

12, 13 and 14 of the First Count of the complaint. . 

Second Count 

1. Answering paragraph 1 of the Second Count of the complaint, 

these defendants adopt by reference their answer to paragraphs 


numbered 1 through 7, inclusive, of the First Count of the complaint. 

2. The defendants, Ida H. Sisson and Mary K. Nelms, deny the 
allegations contained in paragraph 2 of the Second Count of the complaint. 
The defendants, Harry R. Sisson, Rachel K. Sisson and Peter Hendrick, 
also deny said allegations on information and belief. 
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3&4. These defendants deny the allegations contained in para- 
graphs 3 and 4 of the Second Count of the complaint. | 
5. Answering paragraph 5 of the Second Count of the complaint, 
these defendants adopt by reference their answer to paragraphs ‘num- 
bered 8 through 14, inclusive, of the First Count of the complaint. 
THIRD DEFENSE 3 
Plaintiff's right of action is barred by the statute of limitations. 
FOURTH DEFENSE | 
Plaintiff has been guilty of such laches as ananle 4 in a eopuity bar her . 
from maintaining this action. 
FIFTH DEFENSE 
These defendants aver that the complaint is insufficient in law 
and should be dismissed in that 
(1) The complaint shows on its face that it is barred by the 
statute of limitations; 
(2) The complaint shows on its face that the plaintiff has — 
guilty of laches; 
(3) Plaintiff has failed to aver with particularity the circum- 
stances constituting the alleged fraud committed by Edgar S. Kennedy, 
as required under Rule 9(b) of the Federal Rules of Civil Procedure. 


/s/ Edmund D. Campbell (By R.E.M.) 
Edmund D. Campbell 
822Southern Building 
Washington 5, D.C. . 
Attorney for Defendants Ida H. 
Sisson, Mary K. Nelms, Harry 
R. Sisson, Rachel K.: Sisson and 
Peter Hendrick 
DOUGLAS, OBEAR & CAMPBELL 
Of Counsel : 


[ Certificate of Mailing] 
ANSWER OF DEFENDANT FRANCIS W. HILL, IR. 
(9) 


FIRST DEFENSE 
| The complaint fails to state a claim against this defendant upon 
which relief can be granted. 
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SECOND DEFENSE 
First Count 

1,2,3&4. This defendant admits the allegations contained in 
paragraphs 1, 2, 3 and 4 of the First Count of the complaint. 

5. This defendant admits the allegations contained in paragraph 
5 of the First Count of the complaint. Further answering said para- 
graph 5, this defendant avers that on August 8, 1956 defendant J. Howard 
Hixson, Sr. filed with this court his resignation as co-executor of the 
estate of Edgar S. Kennedy, deceased. 

6. Answering paragraph 6 of the First Count of the complaint, 
this defendant admits that on or about March 15, 1951, plaintiff and 
Edgar S. Kennedy signed a paper writing bearing the title "Settlement 
Agreement" referred to by the executors in their petition for probate 
of the estate of Edgar S. Kennedy in this Court, but not filed in said 
probate proceedings. This defendant admits that Exhibit "A", annexed 
to the complaint, is a true copy of said agreement. This defendant 
denies that Edgar S. Kennedy induced the plaintiff to sign said settle- 
ment agreement but avers that the plaintiff, through able counsel of her 
own choosing, made certain financial demands upon Edgar S. Kennedy, 
and the execution of the settlement agreement referred to was the 
result of several months of negotiations between said counsel for the 
plaintiff and counsel for Edgar S. Kennedy with respect to said financial 
demands. 

7. Answering paragraph 7 of the First Count of the complaint, 
this defendant hereby refers to the paper writing entitled "Settlement 
Agreement", and annexed as Exhibit "A' to the complaint for a state- 
ment of the contents thereof. Further answering said paragraph 7, 
this defendant avers that the full consideration referred to in said 
settlement agreement, namely, the sum of $50,000 was paid to the 
plaintiff by Edgar S. Kennedy and not by the defendants Ida H. Sisson 

and Mary K. Nelms, or either of them. 

8. Answering the allegations of paragraph 8 of the First Count 
of the complaint, this defendant admits that prior to the signing by the 
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plaintiff of the settlement agreement attached as Exhibit "A" to the 
complaint, Edgar S. Kennedy, through his counsel, made certain repre- 
sentations to the then counsel for the plaintiff of his income and financial 
worth and that said Edgar S. Kennedy, through his counsel, delivered to 
the then counsel for plaintiff a statement in writing containing a bona 
fide estimate by said Edgar S. Kennedy of his then assets and property 
with values thereof. This defendant denies the remaining allegations of 
paragraph 8 of the First Count of the complaint. 

9,10, 11, 12,13 &14. This defendant denies the allegations 
contained in paragraphs 9, 10, 11, 12, 13 and 14 of the First Count of 
the complaint. : : 
Second Count 

1. Answering paragraph 1 of the Second Count of the complaint, 
this defendant adopts by reference his answer to paragraphs numbered 
1 through 7, inclusive, of the First Count of the complaint. 

2. Upon information and belief this defendant denies the allega- 
tions contained in paragraph 2 of the Second Count of the complaint. 

3&4. This defendant denies the allegations contained in 
paragraphs 3 and 4 of the Second Count of the complaint. 

5. Answering paragraph 5 of the Second Count of the complaint, 
this defendant adopts by reference his answer to paragraphs numbered 
8 through 14, inclusive, of the First Count of the complaint. | 

THIRD DEFENSE 
Plaintiff's right of action is barred by the statute él limitations. 
FOURTH DEFENSE , 

Plaintiff has been guilty of such laches as should in equity bar her 

from maintaining this action. | 
FIFTH DEFENSE 
This defendant avers that the complaint is insufficient in law and 


should be dismissed in that 
(1) The complaint shows on its face that it is barred by the 
statute of limitations; _ | 


| 
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(2) The complaint shows on its face that the plaintiff has been 
guilty of laches; 
(3) Plaintiff has failed to aver with particularity the circum- 
stances constituting the alleged fraud committed by Edgar S. Kennedy, 
as required under Rule 9(b) of the Federal Rules of Civil Procedure. 


/s/ Edmund D. Campbell 
und D. Camp 

822 Southern Building 

Washington 5, D. C. 
Attorney for Defendant 
Francis W. Hill, Jr., Executor 
of the estate of Edgar S. 
Kennedy, deceased. 


DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 


[ Certificate of Mailing] 
[ Filed Jan. 25, 1957] 


ANSWER OF J. HOWARD HIXSON, SR. TO 
COMPLAINT TO CANCEL AND SET ASIDE 
PURPORTED AGREEMENT , TO RECOVER WID- 
OW'S SHARE IN HUSBAND'S ESTATE, AND 

TO ENJOIN EXECUTORS FROM MAKING DIS- 
TRIBUTION UNDER WILL 


First Defense 

The complaint fails to state a cause of action upon which relief 
can be granted. 

Second Defense 
First Count 

1 and 2. Answering the allegations of paragraphs 1 and 2, this 
defendant believes the same to be correct. 

3. Answering the allegations of paragraph 3, this defendant 
admits that he is sued herein as an executor under the will of Edgar S. 
Kennedy, deceased. 

4 and 5. Answering the allegations of paragraphs 4 and 5, this 
defendant believes the same to be correct. 

6. Answering the allegations of paragraph 6, this defendant 
states that he did not participate in negotiations leading to the execution 
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of the "settlement agreement" and is without information sufficient to 


admit or deny the allegations of said paragraph relating thereto, but, if 
deemed material herein, demands strict proof thereof. This defendant 
believes that a true copy of said agreement is attached to plaintiff's 
complaint filed herein and identified as "Exhibit A." 

7 and 8. Answering the allegations of paragraphs 7 and 8, this 
defendant, as previously stated, did not participate in negotiations 
leading to the execution of the paper writing referred to in paragraphs 
7 and 8, and is without information sufficient to either admit or deny 
the same, but, if deemed material herein, demands strict proof thereof. 
For accuracy as to what it contains and for all things in connection 
therewith, reference is hereby made to said paper writing. 

(a) and (b) Answering the allegations of paragraph 9 (a) and 
(b), this defendant is without knowledge as to what statements and 
representations plaintiff claims she recently determined were made to 
her by the decedent regarding the extent of his assets that she claims 
were false and fraudulent and made by decedent to mislead in order to 
procure her signature to the document referred to in said paragraph and 

that such alleged statements were known to the decedent to be 

false and fraudulent when made. This defendant upon information and 
belief denies that decedent made any false or fraudulent statements as 
alleged in said paragraph 9. Any allegations of said paragraph 9 (a) 
and (b) not herein admitted are, upon information and belief, denied. 

10. Answering the allegations of paragraph 10, this defendant is 
without knowledge as to the information possessed by plaintiff at the time 
of her signing the aforementioned settlement agreement and can there- 
fore neither admit nor deny the same, but, if deemed material herein, 
demands strict proof thereof. This defendant upon information and 
belief denies that decedent made any representations to plaintiff that 
were false and misleading as in said paragraph alleged. 

11. This defendant states that paragraph 11 is a: legal conclusion 
requiring no | answer of him. . 
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12. Answering the allegations of paragraph 12, this defendant 
states that part thereof is a conclusion of law requiring no answer of 
him, and that the balance is a statement of conclusion of fact as to which 
this defendant is without information sufficient to admit or deny, but, if 
deemed material herein, demands strict proof thereof. 

13. Answering the allegations of paragraph 13, this defendant 
admits that the estate of Edgar S. Kennedy is in the course of adminis- 
tration. As to whether distribution of said estate will take place before 
this suit can be reached for trial is a conclusion requiring no answer of 
this defendant. 

14. For answer to paragraph 14, this defendant states that the 
same is a conclusion of law requiring no answer of him. 

Second Count 

1. This defendant incorporates by reference his answers to 
paragraphs 1 through 7 of the first count. 

2 and 3. Answering the allegations of paragraphs 2 and 3 of the 
second count, this defendant is without information sufficient to admit or 
deny the same, but, if deemed material herein, demands strict proof 
thereof. 

4. The allegations of paragraph 4 of the second count of the com- 
plaint are conclusions which call for no answer from this defendant. 

5. This defendant incorporates herein by reference his answers 
to paragraphs 8 through 14 of the first count of the complaint. 

Third Defense 
Plaintiff's right of action is barred by the statute of limitations. 
Fourth Defense 

Plaintiff has been guilty of such laches as should in equity bar her 

from maintaining this action. 


/s/ J. Howard Hixson, Sr. 
J. Howard Hixson, Sr. 


WILKES & ARTIS 


By /s/ James E. Artis 
ames E. 8 ) 
Attorneys for Defendant Hixson 
500 Tower Building 
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[ Filed Nov. 6, 1957] 


MOTION FOR SUMMARY JUDGMENT AGAINST 

PLAINTIFF BY DEFENDANTS FRANCIS W. 

HILL, JR. , IDA H. SISSON, MARY K. NELMS, 

HARRY R. SISSON, RACHEL K. SISSON AND 
PETER HENDRICK 


Defendants, Francis W. Hill, Jr., Ida H. Siar, “Mary K. Nelms, 
Harry R. Sisson, Rachel K. Sisson and Peter Hendrick, move the Court 
to enter a summary judgment against the plaintiff pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, in the defendants' favor, dis- 
missing the above action on the ground that there is no genuine issue as 
to any material fact and that the defendants are entitled to a judgment as 
a matter of law. 

This motion is based upon: 

(a) The pleadings filed herein, 
(b) The deposition of the plaintiff. 
DOUGLAS, OBEAR & CAMPBELL Jef Bde D. Campbell . 


OF COUNSEL un ampbe 
Attorney for Defendants 
Francis W. Hill, Jr., Ida 
H. Sisson, Mary K. Nelms, 
Harry R. Sisson, Rachel K. 
Sisson and Peter Hendrick. 
822 Southern Building 
Washington 5, D. C. 


[ Filed Nov. 6, 1957] 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 

This is an action to set pyre settlement agreement 
between the plaintiff, Evelyn Hawley Kennedy, and her husband, Edgar 
S. Kennedy, now deceased, and for related relief, on grounds that said 
property settlement agreement was obtained from the plaintiff by fraud. 
The plaintiff, Evelyn Hawley Kennedy, and Edgar S. Kennedy were 
married October 19, 1949. Within six months after this marriage a 


separation occurred and each took up a separate residence. On 
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March 15, 1951, the plaintiff and Edgar S. Kennedy entered into a 
property settlement agreement after negotiations through their respec- 
tive attorneys. Edgar S. Kennedy died August 21, 1953, and his will “ 
and codicil were admitted to probate in the Probate Division of this 
Court on November 19, 1953. On October 1, 1956, plaintiff filed this 
action. 


I. PLAINTIFF WAS REPRESENTED BY COUNSEL OF HER OWN . 
CHOICE WHO WAS GIVEN INFORMATION AND WHO HAD FULL 
OPPORTUNITY TO MAKE A THOROUGH INVESTIGATION OF 
THE FACTS 


Plaintiff, in her deposition taken in this cause the 8th day of 
February, 1957, admits that she was represented at all times material 
herein -- from the spring of 1950 (D-10) to sometime in 1956 (D-69) -- 

by David Bruce Nicholson, Esquire, a member of the bar of this 
Court. Plaintiff further admits in her deposition that Mr. Nicholson 
with her knowledge and approval solicited and obtained information con- 
cerning the financial status of Edgar S. Kennedy, with whom the 
property settlement which she now asks the Court to set aside, was 
made (D-11) and negotiated said property settlement agreement with 
Francis W. Hill, Jr., Esquire, a member of the bar of this Court who 
was representing Edgar S. Kennedy at that time (D-11, 12, 15, 17, 18). q 
While the plaintiff is confused in her recollection as to having seen the 
financial statement and other material furnished to Mr. Nicholson at 
the time the property agreement was under negotiation (D-12, 13, 14, 
15; Complaint Par. 8), counsel for plaintiff in this action has stipulated 
that a financial statement was presented to plaintiff's then counsel 
(D-32) who had ample opportunity to examine the truth or falsity of said 


> gtatements to his own satisfaction and to the satisfaction of his senior 


associate, Woodson Houghton, Esquire, with whom he and plaintiff 
conferred with regard to the property settlement (D-17). 

The plaintiff in her deposition admitted that she had been informed 
by his counsel at the time of the negotiations for the property settle- 
ment agreement that Edgar S. Kennedy had-assets in an amount from 
$250,000 to more than $300,000 (D-51). 
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It is particularly significant to note that at the time of her deposi- 
tion in February of 1957 the plaintiff who had obtained in 1956 all papers 
relating to the negotiations for the property settlement from her then 
attorney, Mr. Nicholson, and had turned them over to her present 
counsel, had no precise information about any misrepresentation of fact 
by Edgar S. Kennedy which she could disclose (D-34, 37) , notwithstand- 
ing the allegations of her complaint which was filed under oath. The 
plaintiff upon interrogation upon specific misrepresentation, replied: 

"He said he had nothing at all. I don't know what he had. He said 
he had nothing at all," [Emphasis added] (D-37) and more specifically 
when questioned about an alleged misrepresentation as to the existence 
of certain notes, "I don't know." (D-35) , 

In view of plaintiff's admission that she had been informed that 
Edgar S. Kennedy's assets were in excess of $250,000 to $300,000 at 
the time of the negotiations for the property settlement her answer is 
completely inadequate and she has failed to show any specific mis- 
representation to her or to her attorney but has negated the existence 
of any such issue. i 


Ii. PLAINTIFF DID NOT RELY UPON ANY ALLEGED > 
MISREPRESENTATION OF EDGAR S. KENNEDY OR 
HIS ATTORNEY IN THE EXECUTION OF THE | 
AGREEMENT 


An essential element in a cause of action based upon fraud and 
deceit is "* * * Fifthly. That it [the fact misrepresented] was acted 
on by complainant to his damage; and, Sixthly. That in so acting on it 
the complainant was ignorant of its falsity, and reasonably believed it 
to be true."' Southern Development Company v. Silva, 125 U.S. 247, 
8 S.Ct. 881, 31_L. Ed. 678 (1888). United States v. Kiefer, 97 U.S. 
App. N.C. 101, 228 F.2d. 448 (1955), Cert. denied, 350 U.S. 933, 
100 L. Ed. 815, 76 S.Ct. 305, rehearing denied, 350 U.S. 977, 

100 L. Ed. 847, 76 S.Ct. 431, citing, Pence v. United States, 316 U.S. 
332, 338, 62 S.Ct. 1080, 86 L. Ed. 1510 (1942); McNabb v. Thomas, 
88 U.S. App. D.C. 379, 190 F. 2d. 608 (1951), Cert. denied, 72 S.Ct. 
86, 342 U.S. ~ 859. 
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Plaintiff, notwithstanding the allegations in her complaint that she 
would never have signed the property settlement had she known the 
alleged representations made by Edgar S. Kennedy were false (Com- 
plaint par. 10), in her deposition clearly puts to rest any question that 

she did in fact rely upon such information in signing the settlement 
agreement. 

In her deposition plaintiff stated that within two months after her 
marriage to Edgar S. Kennedy, "I found him to prevaricate about every- 
thing."" (D-25, 26) Plaintiff repeatedly admitted throughout her deposi- 
tion that she did not trust Mr. Kennedy at the time of these negotiations 
(D-23) and would not believe a word he told her (D-23, 31, 43) and that 
at the time she signed the separation agreement she did not rely upon 
anything Mr. Kennedy said. (D-24) This is further substantiated by 
the reasonable inferences from plaintiff's allegation in Paragraph No. 8 
of her complaint that Edgar S. Kennedy refused to have an independent 
audit of his financial worth -- that the plaintiff requested but Edgar S. 
Kennedy refused to have an impartial appraisement of his property. 

Plaintiff, with full possession of her faculties (D-72), while 
represented by able counsel of her own selection, without reliance upon 
the representations of Mr. Kennedy as to his financial worth, agreed 
to accept the sum of $50,000 in full settlement of all marital property 
rights from her then husband, Edgar S. Kennedy, and should not and 
cannot now be permitted to attack such settlement agreement, more 
than five and one-half years after the agreement was executed, more 
than three years after the death of Edgar S. Kennedy, and more than 
two and one-half years after his will was admitted for probate. Having 
admitted that she did not in fact rely upon any alleged misrepresentation 


there is no question of material fact presented after a careful perusal 


of the pleadings and the deposition of the plaintiff filed herein, and this 
Court should grant defendants’ motion for summary judgment. 


a 
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Il. PLAINTIFF'S ACTION IS BARRED BY THE > 
STATUTE OF LIMITATIONS AND/OR BY 
HER LACHES 


While the actual time plaintiff first became aware of the alleged 
misrepresentations of Edgar S. Kennedy does not clearly appear from 
her depositions, it did come to her attention some time prior to the 
death of her husband, Edgar S. Kennedy (D-38, 40, 59, 61) and more 
probably came to her attention either shortly after the property settle- 


ment agreement was executed, March 15, 1951 (D-39) or even before 


said agreement was executed (D-39, 57). : 

Notwithstanding this knowledge the plaintiff did not take any 
action to contest the validity of said property settlement agreement 
until October 1, 1956, more than 5-1/2 years after said property agree- 
ment was executed and after she says she had reasonable grounds to 
believe that misrepresentation had in fact been made to induce her to 
enter into the agreement. Said action was not filed until after three 
years from the death of the decedent and just slightly less than three 
years after the will and codicil of the deceased were admitted to Probate. 
The plaintiff makes no claim that she had no ariecitiiess of the death of 
Edgar S. Kennedy (D-44, 47). 

The statute of limitations upon any contract, expressed or implied, 
is three years in the District of Columbia, Section 12-201 » District of 
Columbia Code (1951 ed. , as amended). Section 12-202 of the District 
of Columbia Code (1951 ed. , as amended) provides that in any suit 
against the estate of a deceased person the interval between the death 
of the decedent and the granting of the letters shall not be counted as 
part of the period of limitation. Excluding, therefore, the period from 
August 21, 1953, the date of decedent's death, to November 19, 1953, 
the date upon which letters testamentary were granted upon his estate, 
it is apparent that the statute of limitations had clearly run upon 

plaintiff's claim, as more than three years, excluding said period, 
had expired from the date of the separation agreement and by plaintiff's 
own admission in her-deposition from the date she obtained knowledge 
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of the alleged fraud. It has consistently been held by the courts of the 
District of Columbia that in a cause of action based on fraud the statute 
of limitations begins to run from the time of the discovery of the facts P 
out of which the claim arose or from the time when the facts should 
have reasonably been discovered in the exercise of due diligence, 
Singer v. Friedman, 66 App. D.C. 191, 85 F.2d. 690 (1936), cert. 
denied 299 U.S. 590, 81 L. Ed. 435, 57 S.Ct. 116. 

While in 1926 the Court of Appeals stated the rule in the District 
of Columbia to be that equity would not consider itself bound by the 
statute of limitations but would determine the question of laches upon 
the circumstances of each case, Haliday v. Haliday, 56 App. D.C. 179, 
11 F.2d. 565 (1926), the courts have since held that in cases of con- 
current jurisdiction the courts of equity should and do consider them- : 
selves bound by the statute of limitations governing similar actions at 
law, Anglo-Columbian Development Co. v. Stapleton, 57 App. D.C. 209, 
19 F.2d. 683 (1927); Hurdle v. American Security & Trust Co. , 59 App. 
D.C. 58, 32 F.2d. 954 (1929); Moran v. Schlosburg, 67 App. D.C. 163, 
90 F.2d. 408 (1937). 

It is submitted that the Plaintiff's claim clearly is barred by 
laches and the statute of limitations and that the plaintiff has shown no 
good cause why this court sitting as a Court of Equity should extend 
said period of limitation in excess of the period established by statute, 
Singer v. Friedman, supra; Anglo-Columbian Development Co. v. 
Stapleton, supra. ©: 

Respectfully submitted, 


/s/ Edmund D. Campbell (By R. E. M.) 
Edmund C. Camp 
822 Southern Building 
Washington 5, D. C. 
Atty. for Defts. Francis W. Hill, 
Jr., Ida H. Sisson, Mary K. Nelms, 
Harry R. Sisson, Rachel K. Sisson 
and Peter Hendrick 
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[ Filed Jan. 20, 1958] 

PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Preliminary Statement 

As appears from the plaintiff's complaint and Exhibit A filed with 
it, this proceeding is not an action to set aside a property settlement 
agreement. It is a suit to set aside a paper to which plaintiff's signature 
was obtained, and which, because of the duality of its nature and not 
readily definable form, is referred to by the plaintiff in her pleadings 
as a "paper writing," a descriptive term also adopted oy some of the 
defendants in their answers. 

It is not a property settlement agreement. Itisa paper purporting 
to make some determination of property rights between husband and 
wife. But it inseperably combines in the recited consideration releases 
of independent claims of the plaintiff against two persons who benefit 
under the provisions of the paper writing, but who, and whose liabilities, 
are entirely alien to the marriage and the purported settlement of 
marital rights resulting from it. Exhibit A, the paper waking referred 
to, is an instrument under seal. 

_ The second count of plaintiff's complaint pleads matters showing 
an inadequacy of consideration to support the purported settlement of 
property rights between husband and wife because "The consideration 
paid the plaintiff incident to the said paper writing was in substantial 

part for the release of plaintiff's claims for damages against the 
said Ida H. Sisson and Mary K. Nelms," the persons referred to above. 
(Page 6, par. 3, complaint) To this all of the defendants but one (who 
pleads insufficient knowledge) have filed general denials. These, among 
others, are genuine issues of material facts which defendants’ motion 
for summary judgment, with its supporting memorandum, does not 
mention or question. For this reason, if no other, the motion for 
summary judgment would have to be denied. But the motion is otherwise 


not well-founded and must be denied for the following reasons as well. 
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Defendants' Contentions In Sections I and II Of 


Their Memorandum Are In Large Part Simply 
- Their Own Conclusions Ignoring The Issues 
Made By The Pleadings And In Direct Conflict 


With The Testimony in Plaintiff's Deposition. 

The plaintiff's deposition shows that she was represented by one 
attorney, not from the spring of 1950, a date she is uncertain of, but 
rather from 1951 to 1956, of which she is certain. (Dep. 69) The 
defendants’ statement that the plaintiff and her attorney conferred with 
Mr. Woodson Houghton is merely a conclusion. To say that there was 
a conference between them "With regard to the property settlement" 
and that plaintiff's then attorney "had ample opportunity to examine the 
truth or falsity of the said statements to his own satisfaction and to the 
satisfaction of his senior associate, Woodson Houghton, Esquire" is 
sheer assumption unsupported by anything in the record in this case. 

The defendants’ statement that "Plaintiff further admits in her 
deposition that Mr. Nicholson with her knowledge and approval solicited 
and obtained information concerning the financial status of Edgar S. 
Kennedy, with whom the property settlement which she now asks this 
Court to set aside, was made (D-11) and negotiated the property settle- 

ment agreement with Francis W. Hill, Jr., Esquire, a member 
of the bar of this Court who was representing Edgar S. Kennedy at this 
time", creates an impression contrary to what the testimony actually 
is. All of the plaintiff's testimony shows that, other than the fact she 
was aware her then attorney was talking to her husband's attorney, she 
was completely unaware of the details, and that she remained com- 
pletely unaware of them and did not read, examine or know the contents 
of papers of any kind connected with the matter until 1956, (the year 
this suit was filed) after she had obtained her file from that attorney: 

Page 10, Deposition (Interrogation by Mr. Campbell): 

Q. And did you instruct Mr. Nicholson to get in touch with Mr. 

Kennedy or with Mr. Hill as his attorney? A. I didn't tell Mr. 

Nicholson anything. Mr. Nicholson told me. That's what he was 

doing; he was going to consult -- have a talk with Mr. Kennedy. 

So I don't know what transpired. 
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Page 12, Deposition (Interrogation by Mr. Campbell): 
Q. Did Mr. Nicholson ever show you any letters that Mr. Hill sent 
him? A. No. I never saw any letter from Mr. Hill. 
Q. Did Mr. Nicholson ever show -- A. Except when a check came 
through. He showed me that. : 
Q. Showed you the letter then? No. He didn't show me the letter. 
He showed me the check and had me come in and sign it. 
Q. Did Mr. Nicholson ever show you any financial statements 
that Mr. Hill furnished him about Mr. Kennedy's status ? A. No, 
sir, he did not. Inever saw a statement of Mr. Hill. 
Q. Or Mr. Kennedy? A. I never saw a statement of Mr. 
Kennedy's. No, I did not. : 
Page 15, Deposition: 
MR. JANOUSEE: Now, I want you to state to a gentlemen upon 
what that statement was based. When did you learn that such a 
financial statement, Mrs. Kennedy, had been made by Mr. Kennedy 
through his attorneys? THE WITNESS: I didn't know it until 1956, 
last year, sir. I never knew that until 1956 because I had implicit 
faith in Mr. Nicholson to handle my affairs and I listened to him 
like a baby. 
Page 49, Deposition (Interrogation by Mr. Campbell) 
Q. Now, there came a time when Mr. Kennedy submitted this 
financial statement which has been identified as Defendants' Exhibit 
No. 1, a statement dated May 26, 1950. In that statement Mr. 
Kennedy reported that he had $5,163.29 in cash. Did Mr. Nicholson 
discuss that with you? A. He did not. 
Q. He reported that he had accounts receivable of ‘ain 08. A. 
I didn't know anything about that paper sir. About any of his finances 
at all. He never showed me or told me anything about it. 
Page 55, Deposition (Interrogation by Mr. Campbell): 
Q. Mrs. Kennedy, did Mr. Nicholson ever discuss with you any of 
the matters contained in that paper which I have referred to as 
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Defendants' Exhibit No. 3? A. Idon't recall that he did, no. I 

don't even know--I don't recall that he did at all, discuss anything 

at all. I had implicit faith in Mr. Nicholson, and I knew that he 
was--I felt that he was taking care of my best interests. 

Page 71, Deposition (Interrogation by Mr. Janousek): 

Q. .. Mrs. Kennedy, prior to the time you got your papers from 

Mr. Nicholson, did you at any time see the financial statement 

Mr. Campbell had marked as Defendants' Exhibit No. 1? A. That 

statement he showed me at first? Q. Yes. A. No, I never saw 

any of those. 

Pages 54, 70 and 75 of the plaintiff's deposition contain similar 
unequivocal testimony. This testimony completely refutes the defendants’ 
statement that. "the plaintiff is confused in her recollection as to having 
seen the financial statement and other material furnished to Mr. Nichol- 
son at the time the property agreement was under negotiation," and 
shows it as nothing more than unsupported assumption on which defendants' 
motion for summary judgment strives to take form. 

The defendants’ are in great error when they say "counsel for 
plaintiff in this action has stipulated that a financial statement was 
presented to plaintiff's then counsel (D-32) who had ample opportunity 
to examine the truth or falsity of said statements to his own satisfaction 
and to the satisfaction of his senior associate, Woodson Houghton, 
Esquire, with whom he and plaintiff conferred with regard to the 
property settlement (D-17)"". The plaintiff's counsel stipulated only that 
the financial statement he had produced at the request of defendants’ 

counsel was that referred to in paragraph 8 of the complaint. 
There was no stipulation that this financial statement was discussed at 
any conference with the plaintiff, her former attorney and Mr. Woodson 
Houghton, as implied by defendants’ statement quoted above, since the 
plaintiff was unaware of its existence or contents until it was turned 
over to her for the first time in 1956, as the plaintiff has testified, and 
as is explained in further detail by plaintiff's counsel at page 16 of the 
plaintiff's deposition: -. 7 
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MR. JANOUSEK: The allegations in the pleading, in short, are 
based on this: when Mrs. Kennedy came to me, she brought to 
me a file of papers, included in which was this financial state- 
ment, which you have asked me to bring along this morning, 
which I have done. 

THE WITNESS: That's right. 

MR. JANOUSEK: And at that time Mrs. Kennedy told me that she 

had not before seen that financial statement, didn't know it 

existed, had not gone over it in any way with Mr. Nicholson, and 
we proceeded to make an investigation on values, and these allega- 
tions in the pleadings have resulted. Ido not want them to imply 
that she knew anything about the statement seal to the time she 
brought the papers to me. 

THE WITNESS: I didn't know. : 

On pages 2 and 3 of their memorandum, the defendants have taken 
out of context answers of the plaintiff without referring to preceding and 
following parts of the deposition which would show the full tenor of the 
testimony. In this manner defendants try to construct for purposes of 
their motion a conclusion that there is no issue in this action as to mis- 
representations made to the plaintiff, or to her former attorney, by her 
husband. It is a conclusion without foundation. The complaint sets forth 
specifically what the misrepresentations were, and they have been denied 
by the defendants. Pages 33 to 37 of plaintiff's deposition contains the 
full context of testimony showing not that the plaintiff does not know what 
the misrepresentations were, but that in 1956, through an investigation 
she had made, she then discovered that her husband had underestimated 

by $30,000.00 to $35,000.00 the value of stocks he owned, and 

that he had not disclosed his ownership of notes of around $7,000.00. 

The plaintiff was not then in a position to give an item by item listing of 

the notes. This was, however, offered through her counsel. (Dep. 36) 

The defendants’ attempt to read some significance into this to bolster 

their motion for summary judgment fails. It is only significant that the 


defendants are thereby attempting to argue on their motion for summary 
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judgment the merits of genuine issues of material fact to be taken up at 
the time of trial. 


There Are Genuine Issues Of Material Fact, And 
rove Questions ac esen e 
om nd Answer, Impleme By The 


Plaintiff's Deposition. =  — 

Whatever importance the defendants try to attach to the plaintiff's 
testimony of mistrust of her husband, the indisputable fact remains that 
her signature was obtained to the paper writing through her then 
attorney in whom she had such "implicit confidence", as she has testified, 
(Dep. 15, 23, 52, 55, 66) that she signed it without examining it or 
knowing its content or legal effect. (Dep. 23, 70, 71, 73, 74, 75, 76} 
That the plaintiff did rely upon her then attorney, and that he relied upon 
the representations made by plaintiff's husband, appears from the fact 
that the plaintiff did sign the paper writing. Whether the reliance on the 
misrepresentations of plaintiff's husband was by the plaintiff directly or 
through her attorney, causing them to act to her damage on the repre- 
sentations, does not lessen the existence of fraud nor plaintiff's right to 
have the instrument set aside for fraud. Cornell vs. Cornell, (Supreme 
Court, New Mexico, 1953) 57 N. M. 170, 256 P.2d 534. 

The defendants in the last paragraph on page 4 of the memorandum 
advance a number of additional conclusions which are actually issues to 
be resolved at the time of trial; and their statement that the plaintiff 
agreed to accept "the sum of $50,000.00 in full settlement of all marital 
property rights from her then husband" is contrary to the provisions 
appearing in Exhibit A of the complaint, and is erroneous for the reasons 
set forth in the preliminary statement of this memorandum. 

The defendants’ motion for summary judgment does not deny the 
existence or sufficiency of the issues of inadequacy of consideration and 


mistake which appear in the pleadings on file, and which have been 
pleaded as additional grounds for setting aside the said paper writing. 
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This Action Is Not Barred Either By The 
Statute of Limitations Or Laches 


Some of the cases cited by the defendant simply show that where 
there is concurrent jurisdiction with courts of law equity courts will 
apply the statute of limitations. And several of the cases cited have the 
elements of concurrent jurisdiction necessary for application of the rule. 

The proceeding in this Court is for equity relief only. The statute 
of limitations does not apply to it. Even were the defendants correct in 
their contention, this action is on an instrument under seal on which the 
statute of limitations in the District of Columbia is not three but twelve 
years. Title 12, Section 201, District of Columbia Code, 1951. 

It would appear that the defendants' do not dispute the rule that the 
plaintiff cannot be charged with laches in failing to prosecute this action 
before she became aware of the essential facts which constitute the 
basis of her suit. | 

The testimony of the plaintiff shows that following the signing of 
the paper writing concerned she continued to see her attorney because 
of reports coming to her that her husband had concealed and mis- 
represented, (Dep. 69) but that despite her continuing efforts nothing 
developed until 1956 when she talked to members of her family (Dep. 61), 
when she obtained her file, first took it up with a relative (Dep. 44, 66) 

and then consulted other counsel and had an investigation made 
(Dep. 34, 35) which for the first time made known to her some of the 
facts enabling her to file this action. : 

The pleadings and testimony show due diligence on the part of the 
plaintiff. With this the defendants do not agree. The controverted facts 
on the question of laches present other genuine and material issues to 
be resolved at the time of trial. . 

It is respectfully submitted that the defendants' motion for summary 
judgment should be denied. | 


/s/ Joseph O. Janousek 
oseph O. Janous 
Attorney for Plaintiff 
American Security Building 
Washington, D. C. 


* 
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[Filed Feb. 6, 1958] 


ORDER AND JUDGMENT 

This action came on to be heard on the motion of the Defendants, 
Francis W. Hill, Jr., Ida H. Sisson, Mary K. Nelms, Harry R. Sisson, 
Rachel K. Sisson and Peter Hendrick, for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, and the Court having 
considered the pleadings and depositions on file herein, having heard 
argument of counsel, having found that there is no genuine issue of 
material fact to be submitted to the Trial Court, and having concluded 
that the Defendants are entitled to a judgment as a matter of law, it is 
this 6th day of February, 1958, 

ORDERED that the motion of the Defendants, Francis W. Hill, Jr., 
Ida H. Sisson, Mary K. Nelms, Harry R. Sisson, Rachel K. Sisson and 
Peter Hendrick, for summary judgment be and the same is hereby 
granted, and that the complaint herein be and the same is hereby dis- 
missed with costs against the Plaintiff. 

/s/ R. B. Keech 


No objection as to form: uage 


Joseph O. Janousek, 
Attorney for Plaintiff 
Evelyn Hawley Kennedy. 


/s/ James E. Artis 
ames E. s 
Wilkes & Artis 
Attorneys for Defendant 
J. Howard Hixson. 


/s/ Edmund C. Campbell 
orney for re 
Defendants 


[ Filed Feb. 7, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 7th day of February, 1958, that 
Evelyn Hawley Kennedy, the plaintiff herein, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
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judgment of this Court entered on the 6th day of February, 1958, in 
favor of the defendants against said plaintiff. ; 


/s/ Joseph O. Janousek 
orney for 
American Security Building 
Attorneys for defendants: Washington 3; D.C. 


Edmund D. Campbell, Esq. 


*x* * Kk * 


James E. HERG, Esq. 
* * * 


EXCERPTS FROM DEPOSITION OF EVELYN HAWLEY KENNEDY 


WASHINGTON, D. C., 
Friday, February 8, 1957. 


Deposition of EVELYN HAWLEY KENNEDY, the plaintiff in the 
above-entitled cause, * * * * * | 
2 Thereupon, 
EVELYN HAWLEY KENNEDY, 
the plaintiff, was called for examination by counsel for defendants 
Francis W. Hill, et al., and, after having been sworn by the notary, 
was examined and testified as follows: , 


EXAMINATION BY COUNSEL FOR DEFENDANTS 
FRANCIS W. HILL, JR., ET AL. 


BY MR. CAMPBELL: } 

Q. Will you state your name? A. Evelyn Hawley Kennedy. Mrs. 
Edgar S. Kennedy. 

Q. You are the plaintiff in the case that we are taking your testi- 
mony in now? A. Yes. , 

Q. You say you are Mrs. Edgar S. Kennedy? A. That's right. 

Q. Are you the widow of Edgar S. Kennedy, deceased? A. Iam. 

Q. When were you and Mr. Kennedy married? A. The 19th of 
October, 1949. In Rockville. 

Q. The 19th of October? A. October 19, 1949. 
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Q. How old was Mr. Kennedy at the time of your marriage? 
A. I don't know how old Mr. Kennedy was, Mr. Campbell. He didn't 
tell me. In fact, they sent me back away from the desk when he was < 
giving testimony, and vice versa. SoI don't know. I never asked him. 
3 Q. Do you know approximately how old he was? A. I did not. 
Q. Was he as oldas 80? A. I didn't know. I must say, I didn't 
. know. 
_ I have known him all my life. Ever since -- not all my life but 
ever since 1909, when I came here to Washington and he built for us, 
built my home at Calvert Street bridge. ? 
Q. How old were you at the time of your marriage, Mrs. Kennedy? 
A. I don't think that concerns you. 

Q. I would like to know, Mrs. Kennedy. A. I was 60 years old. 

Q. After your marriage in Rockville, did you come back to 
Washington to live? A. We did. Idid. We came back to Washington. 

Q. You say you did? A. Yes. We both did. 

Q. Didyou live together? I mean in the same apartment. A. No. * 
He came to my home. 

Q. How long did he stay there? A. He stayed there until -- well, 
it was after -- as near as I can think, it was after New Year's February. 
Sometime along in there. March. I don't know just how long. 

Q. Of the next year? That would be 1950? A. 1950. That's right. 


4 Q. A period of, say, three months or four months? A. Four or 
five months. Something like that. 
Q. Did you own your home? A. I did, sir. i, 


Q. Where was it located? A. At Calvert Street bridge. 2609 
Woodley Place, N.W. Mr. Kennedy built that for my former husband 
and myself. 

Q. Did you own it free of mortages? A. I did, sir. 

Q. You still own it? A. No, sir. I sold it to Mr. Smith. 

Q. You say Mr. Kennedy left your home in January or February 
1950? A. I don't say it was January or February. No, not January. 
It wasn't January at all. It was much later than that. 
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Q. Was it February? A. I can't tell you definitely. 
Q. Was it in the early part of 1950? A. Early spring of 1950. Yes. 
Q. Did he ask you to come with him to his apartment ? A. No, 
he did not. 

It wasn't permanent. He went up to his office every day. For two 

or three weeks he didn't go to his office, but oe he went to his 
office. 

But I don't know just what date they came and pak him and insisted 
that he leave. 

Q. Did Mr. Kennedy live at 2901 Connecticut Avenue? A. He 
did, sir. 

Q. And did he maintain his apartment there ? A. He did. 

Q. Did he request you to come to that apartment and live with 
him? A. No. He asked me not to come. He said it wasn't the place 
for me. : 
Q. Didn't he ever ask you to join him at that apartment ? A. He 
asked me to come in one night and asked me to stay while Ida had gone 
to some function that she was going to, a wedding or — some 
wake or a wedding. I don't remember. 

Q. Did you do that? A. Idid, sir. I went, and he told me he was 
very sorry Icame. I came with a suitcase and I brought my negligee, 
and he said, "I didn't intend for you to stay tonight." He said, "I don't 
want you around this situation, my dear. Darling, I don't want you here." 

Q. Did you ask him to fix another apartment for you? A. I did. 

I asked him to get another apartment for me. 3 

Q. Where you could -- A. Where we could both be very happy 
together. 

Q. Where you could select the furniture? A. I was s told he wanted 
me to select the furniture. 

Q. Did Mr. Kennedy give you $5,000, at the time of your mar- 
riage? A. He did, sir. 

Q. Were you working at the time of your cemreiage? A. I was not. 

Q. Now, there came-- A. You say "working". Wait a minute. I 
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took care of my own domicile. 

Q. No. Imean-- A, Outside? 

Q. --working outside. A. No. I had apartments in my home. I 
converted it to educate my children, and Istayed home and took care of 
the business. 

Q. You rented apartments? A. I rented apartments. I remodel- 
ed it and rented these apartments for remuneration. 

Q. Did you make enough to live on that way? A. It was during 
the time when apartments were very essential, and badly needed. Sol 
got along with that beautifully, with the embassy and legation people. 

7 And the Shoreham Hotel furnished me with the top people of their 
embassies. 

Q. About what was your income then? A. I can't tell you exactly. 

a * * * * 

Q. Was it as much as $5,000 a year? A. Oh,no. No, not quite. 

MR. JANOUSEK: Mr. Campbell is speaking of your income. 

THE WITNESS: Of my income? 

MR. JANOUSEK: Of your income. 

I am going to let you -- 

THE WITNESS: I dn't know. 

MR. CAMPBELL: It may be understood that these answers are 
over your objections. 

8 MR. JANOUSEK: I am going to let this go further, Mrs. Kennedy, 
but I want you to understand that Mr. Campbell is now asking about your 
financial condition at the time you married Mr. Kennedy. He asked you-- 

THE WITNESS: Well, I had 2, 400 shares of stock that came from 
the Columbus Dental Company at that time, too. You see, I had stock 
coming in besides my-- 

BY MR. CAMPBELL: 

Q. How much was that worth, Mrs. Kennedy? A. I don't know, 
because that was all stolen away from me. 

MR. JANOUSEK: Mrs. Kennedy, excuse me. Mr. Campbell asked 


about your income, whether it was $5, 000 a year or more. 
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THE WITNESS: Oh, yes. I think it was. Or more. 

MR. JANOUSEK: State that again, then, because a moment ago-- 

THE WITNESS: $5,000, or more, but I couldn't say how much more. 

BY MR. CAMPBELL: 

Q. Was it as much as $7,500? A. No. I can't tell you. I don't 
know. Because I took my figures and everything -- my expenses -- took 
them right to this accountant, and they looked after ee I don't know 
anything about that. 

Q. When you sold your house at the Calvert Street ‘belies. what 

9 did you get for it, approximately? A. I sold it for pen 000 minus 
the legal fees and-- 

Q. Commission? A. Commission. Right. 

me * x xe * 

BY MR. CAMPBELL: | 

Q. Did there come atime, Mrs. Kennedy, when you employed 
counsel to represent you in connection with discussions which you wished 
to have respecting support from Mr. Kennedy? A. I did not. 

Q. Did you ever consult a Mr. David Nicholson? A. Mr. Nicholson 
consulted me and the family; came to me. I didn't go to Mr. Nicholson. 
They came to me. 

Q. You say "they". Who do you mean by "they"? A. He and his 
mother. : 

Q. Mr. Nicholson and his mother? A. That's right. 

Q. Was his mother a friend of yours? A. I've known them -- I've 

10 known Brownie since he's been in three-cornered pants. 

Q. You have known who? A. Brownie Nicholson. David Bruce 
Nicholson. | 

Q. He is the man you call Brownie? A. He's Brownie, I have 
known him since he was a baby. | 

Q. In any event, did there come a time when he represented you 
as your attorney? A. Yes. : 


Q. And was that in the spring of 1950? A. I think it was. 
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Q. And did you instruct Mr. Nicholson to get in touch with Mr. 
Kennedy or with Mr. Hill as his attorney? A. I didn't tell Mr. Nicholson 
anything. Mr. Nicholson told me. That's what he was doing; he was 
going to consult -- have a talk with Mr. Kennedy. So I don't know what 
transpired. . 

Q. Was that with regard to a proposed property settlement agree- e 
ment? 

MR. JANOUSEK: Mr. Campbell, will you explain what that is? 
I don't know if she knows. 

BY MR. CAMPBELL: . 

Q. Do you know what I mean by a property settlement agreement? 
A. I never asked about any property settlement or anything, because 
Mr. Kennedy came to me and told me he didn't have a penny to his « 

11 name; $100.00 a month was the most he had; and that he would 

have to live off of me for the time being, for a few months, until my 
building would go up. 

Q. Hetoldyouhe had no assets when he married you? A. Right. 
He told me he had nothing, sir. 

Q. Did you know that Mr. Nicholson was engaged in negotiations 
with Mr. Hill? A. Not at the time. 

Q. When did you learn that? A. I learned it when he was trying + 
to get a settlement for me, because he said that he was working on some- 
thing to get an amount for me, a portion of maintenance for me. AndI 
said -- well, I asked him about -- 

MR. JANOUSEK: I think you have answered the question, Mrs. 
Kennedy. 

MR. CAMPBELL: Yes. 

BY MR. CAMPBELL: « 

Q. Was that done with your approval? A. Yes. He got his infor- 
mation from Mr. Kennedy. 

Q. He got his information from Mr. Kennedy? A. From Mr. 
Kennedy. 

Q. Who did -- Mr. Nicholson? A. Mr. Nicholson. 
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Q. How do youknow? A. Because he told me so. 

f 12 Q. Did he tell you he got some from Mr. Hill? A. That he what? 

Q. Did he tell you he got some information from Mr. Hill? 
A. Did he tell me he got any information from Mr. Hill? 

Q. Mr. Nicholson. Yes. A. He did tell me later that he coopera- 
‘ ted with Mr. Hill. 

Q. Did Mr. Nicholson ever show you any letters: that Mr. Hill 
sent him? A. No. I never saw a letter from Mr. Hill. 7 

Q. Did Mr. Nicholson ever show -- A. scale when a check 
came through. He showed me that. 

Q. He showed you the letter then? A. No, he didn't show me the 
letter. He showed me the check and had me come in and sign it. 
o Q. Did Mr. Nicholson ever show you any financial statements 
that Mr. Hill furnished him about Mr. Kennedy's status? A. No, sir, 
he did not. I never saw a statement of Mr. Hill. , 

Q. Or Mr. Kennedy? A, I never sawa — of Mr. 
Kennedy's. No, I did not. 3 

Q. Did you read the complaint in this case that you signed, Mrs. 


13 Kennedy, and swore to? I mean the suit that you filed. Did you 
read the suit that you filed? 
> MR. JANOUSEK: I am going to ask, Mr. Campbell that you iden- 


tify it more specifically, if you please. | 
THE WITNESS: I don't know what you're talking about. 
MR. CAMPBELL: All right. Let me show you the p paper to which 
I refer. | 
THE WITNESS: You mean -- what suit, now, are you talking about? 
MR. CAMPBELL: I mean the suit in which you are now testifying. 
> THE WITNESS: Yes, I read that. 
BY MR. CAMPBELL: 
Q. You read that paper? A. Yes, I did. 
Q. You read the suit that you filed? A. I did, sir. . Yes, indeed. 
Q. I want to read to you from that suit. I will ask roe counsel 
to check my reading. 
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I am reading from paragraph 8 of the complaint in the suit. Para- 
graph 8 refers to a paper writing which was a settlement agreement 
that you and Mr. Kennedy executed and which you are attacking in this 
suit. Now, paragraph 8 reads as follows: 

"Prior to the signing by the plaintiff of the said paper writing, the 

14 decedent" -- that is Mr. Kennedy -- "through counsel for the 
respective parties, made representations of his income and financial 
worth to the plaintiff and, similarly, gave the plaintiff a statement in 
writing which he represented was a listing of all of his assets and prop- 
erty, with values thereon, the decedent representing to the plaintiff that 
such were true and actual values, and the decedent refused to have im- 
- partial appraisers examine into and evaluate the assets he listed." 

Is that statement true? A. Let me read that again, please. 

(Examining document) No. 

MR. JANOUSEK: Now, Mrs. Kennedy, I want to get you straight 
on something. 

THE WITNESS: I didn't know what he had. 

MR. JANOUSEK: She is confused on this. 

MR. CAMPBELL: I would be glad to have you explain it to her for 
purposes of making it clear. 

MR. JANOUSEK: Yes. 


Mr. Campbell read you a paragraph from the complaint that was 
signed by you and filed in this case. You have read it before, have you 
not ? ; 4 


I 


THE WITNESS: Yes, I have. 

MR. JANOUSEK: And that paragraph says that prior to the time 
you signed the settlement agreement in Mr. Nicholson's office, before 

15 you signed the agreement in Mr. Nicholson's office, Mr. Kennedy, 

through Mr. Hill, his attorney, and Mr. Nicholson, your attorney, made 
representations to you of his income and his financial worth and gave 
you a statement, a financial statement, of what his worth was in writing, 
which he represented was a listing of all of his propery and assets, with 
values thereon. 


THE WITNESS: That's right. 
MR. JANOUSEK: Now, I wz 
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what that statement was based. When did you learn that such a financial 
statement, Mrs. Kennedy, had been made by Mr. saris through his 
attorney ? 

THE WITNESS: I didn't know it until 1956, last year, sir. I never 
knew that until 1956, because I had implicit faith in Mr. Nicholson to handle 
my affiars and I listened to him like a baby. 

BY MR. CAMPBELL: 

Q. Allright. What did Mr. Nicholson tell you with respect to 
that? <A. Hetoldme "This is all there is. I conferred with Mr. Hill" -- 

Q. Told you what was all there was? A. Nowwait. I want to 
get it straight. : 

MR. JANOUSEK: Mr. Campbell, I will stay on the record or go off, as 
you choose, but I think you ought to know this: this is a formal pleading, 

a legal pleading, which Mrs. Kennedy doesn't understand the basis 
for. She understood it fully, having signed it, at the time she signed it. 
That states that the statement was given, but it does not state that Mrs. 
Kennedy had any knowledge of that statement being given at the time it was 
turned over to Mr. Nicholson. 


THE WITNESS: That's right. 

MR. JANOUSEK: The allegations in the pleading, in short, are 
based on this: when Mrs. Kennedy came to me, she brought to me a file 
of papers, included in which was this financial statement, which you asked 
me to bring along this morning, which I have done. : 

THE WITNESS: That's right. : 

MR. JANOUSEK: And at that time Mrs. Kennedy told me that she 
had not before seen that financial statement, didn't know it existed, had not 
gone over it in any way with Mr. Nicholson, and we proceeded to make an 
investigation on values, and these allegations in the pleading have resulted. 

I do not want them to imply that she knew anything about the state- 
ment prior to the time she brought the papers to me. 


THE WITNESS: I didn't know. 
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MR. JANOUSEK: I think that may straighten the record a little 
bit. 
BY MR. CAMPBELL: ‘ 
Q. Now, how many conferences do you think you had with Mr. 
17 Nicholson before this agreement was signed? A. Oh, I wouldn't 
know, Mr. Campbell. | 
Q. Adozen? A. I wouldn't know. You see, they would take me 
out for a ride, take me out in the afternoon or something like that, or 
they'd call me up and have me go -- I just don't know. 
Q. Would you say as many as 12? A. Could have been. I don't ¢ 
know. I don't think it was that many. 
Q. Actually, you came to his office a number of times in this 
building, didn't you? A. Yes, Idid. I went to his office. He had me 
come down to collect the checks after he did this work. 
Q. And actually you also conferred with Mr. Woodson Houghton, 
his senior associate, did you not? A. He came into the office. He 
came into the room, Mr. Nicholson's room. 
Q. And did Mr. Houghton talk with you a good many times ? 
A. No, not too many times. Several times, I would say. 
Q. Did Mr. Nicholson talk with you about the negotiations which 
he was having with Mr. Hill? A. Yes. 
Q. What did he tell you about those negotiations? A. He told me 


18 that he was trying to get -- was trying to get an understanding -- 
he was trying to get more money for me. He stipulated that I couldn't 
get anything. . 


Q. Who stipulated? What do you mean by saying he stipulated 
you couldn't get anything? A. Mr. Hill said there was just so much 
money -- so much that Mr. Kennedy would pay and no more. 

Q. How much did he say Mr. Kennedy would pay? A. Mr. 
Nicholson was trying for $75, 000. 

Q. And what did Mr. Hill offer? A. He offered $50, 000; that 
and no more. And Mr. Kennedy offered that through Mr. Hill. 





= 


2 


41 | 

MR. JANOUSEK: I want to get this straight, Mrs. Kennedy. When 
you say Mr. Kennedy offered that, you base the statement upon what Mr. 
Nicholson told you? 

THE WITNESS: What Mr. Nicholson told me that Mr. Kennedy 
had left. 

BY MR. CAMPBELL: : 

Q. Was that all he was supposed to have? A. That's all he was 
supposed to have. 

Q. You mean Mr. Kennedy was supposed to be giving you every- 
thing he had? A. He had nothing. He told me he had nothing at all, but 
they did arrange to get that for me. What it was -- how he got it or 
where I don't know. | 

19 Q. Even though he had no assets, he was to give you $50, 000? 
A. That's right. That's what he said. They arranged it. 

Q. Did Mr. Nicholson discuss with you the matter of the $5, 000 
that Mr. Kennedy gave you at the time of your marriage? A. Yes, he 
did discuss that with me. 

Q. And you told Mr. Nicholson the purpose for which that $5, 000 
had been given? A. I didn't think that was any of his business. 

* * * e * | 

21 BY MR. CAMPBELL: 

Q. Mrs. Kennedy, did you ask Mr. Kennedy that y you be permitted 

to use the $5, 000 to purchase an automobile? A. I did not, sir. But -- 
Q. Did Mr. Kennedy say he thought you would enjoy the use of the 
car? 

* * * * * 

22 THE WITNESS: Let me answer that one question, sir. 

He told me, "I am too old to go down and select a diamond ring 
for you, a wedding ring and diamond ring."' He said, "I want to goona 
trip with you, and we will have to have a larger car than we have." 

I said, "I don't know why." I said, "My car is plenty large enough, 
a good Chrysler car, and there is no reason why we shouldn't go in it." 
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Well, he said, "We can't take Miss Ida along with us, and she in- 

sists on going on our wedding trip with us." 
BY MR. CAMPBELL: 

Q. You told Mr. Nicholson that, didn't you? A. I certainly did. 
I certainly did tell that to Mr. Nicholson. He knows all about that. 

Q. Before your separation from Mr. Kennedy, had Mr. Kennedy 
ever made promises to you of money and security and real estate which 
he said he would give you following your marriage? 

MR. JANOUSEK: Excuse me. Just a moment. 

THE WITNESS: He told me he had nothing, but after we were 
married he made -- said what he was going to do for me. 

BY MR. CAMPBELL: 

Q. What did he say he would do for you? A. I can't tell you that 
now. I don’t know offhand. 

23 I never believed a word he said, anything, because when I married 
him, he told me he didn't have a thing in the world, he didn't have but 
$100.00 a month, and after that he told me -- anything he told me I dis- 


believed. I didn't believe a word he told me, because nothing registered. 


Q. I suppose when you signed a separation agreement you didn't 
believe it, either; is that right? A. I didn't see that separation paper. 

Q. The one you signed? A. The oneI signed. I did not see it 
until I got my papers away last year. Mr. Nicholson asked me to come 
in to get my check and so forth -- I mean before the check, before I got 
the first check, he asked me to come in, and I looked over the -- I looked 
over the -- over the situation for a minute, got a perspective of the past. 
of Mr. Kennedy's behavior, and so forth. I didn't look at that. He said, 
"Here" “ when I signed that, he thumbed through it for a few minutes. 
He said, "Honey, this is what I told you he had. Nothing more. He has 
nothing more, and you can't get any more, and I've done nobly for you 
in getting $50,000. I could not get $75, 000, but I did get $50, 000." 

Q. You didn't trust Mr. Kennedy, then, did you? A. I didn't 
trust Mr. Kennedy. I trusted Mr. Nicholson to get for me what he could. 
I had implicit faith in him, because I've known him since he was a baby. 


43 
I knew his daddy, knew the whole family. 
24 Q. At the time you signed that separation agreement, would you 

rely on anything Mr. Kennedy told you? A. (Pause.) | 

Q. What is your answer? A. WouldI rely on anything-- 

Q. Anything he told you. A. I don't know whether I would or not 

after he told me. He gave me the $50, 000, and that is all I know. There 

was no more or no less. : 

Q. My question -- A. I don't understand your question. 

MR. JANOUSEK: I think that question is conjectural, Mr.Campbell. 

MR. CAMPBELL: Wait a minute. , 

MR. JANOUSEK: Just a moment. That question is conjectural. 
She has answered your question. She said, "I don't know whether I 
would or not." If you want to ask her a specific question, ''Would you 
have relied on this had Mr. Kennedy told you, "' go ahaa but not on 
anything he told her. 

THE WITNESS: I would say no, I wouldn't have relied on it. I 
wouldn't have believed anything he said. : 

MR. CAMPBELL: Let me have the statement I asked you to 
produce. 

(Mr. Janousek handed document to Mr. Campbell. ) 

25 BY MR. CAMPBELL: 

Q. I show you a paper which your counsel has handed to me en- 
titled "Edgar S. Kennedy financial statement as of May 26, 1950." 

Mr. Campbell: I ask that the reporter mark that -- 

THE WITNESS: I never saw this. I never saw this. 

MR. CAMPBELL: --as Defendant's Exhibit No. 1 for identification. 


(Document referred to marked Defendant's 
Exhibit No. 1 for identification and sub- 
sequently retained by counsel. ) 


BY MR. CAMPBELL: 
Q. Let me ask you, if this financial statement had been shown 


you at the time this separation agreement -- A. It had not. 
Q. Wait a minute. 
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If this financial statement had been shown you at the time you 
signed the separation agreement, would you have relied on it? A. I 
don't know anything about that, sir. 

Q. Would you have believed it? A. I wouldn't have believed 
anything after Mr. Kennedy -- I found him to prevaricate about everything. 

Q. When did you first find that out? A. I wasn't married to him 
two months until I found that out. 

26 Q. After two months you found out he was a great liar? A. He 
was prevaricating. He told me untruths from beginning to end. And he 
was -- he didn't seem to be himself half the time. He was being prompted 
on things. When he'd come to me, it was darling this and darling that, 
and I didn't believe a thing he said after -- I couldn't believe it, because 
I was used to ethics and truth, and I never had it from him. 

Q. If he told you he was worth a million dollars, you wouldn't 
have believed it? A. I didn't believe it. 

MR. JANOUSEK: Mr. Campbell, I think that is conjectural. 

THE WITNESS: I didn't believe it. 

bd K 3 3 * 

BY MR. CAMPBELL: 

Q. Did Mr. Kennedy ever promise to give you an apartment house? 

27 A. He promised to build my apartment house, my own building, 
which he and I were going to live off of until he could make some money. 

Q. Was he to give you that? A. No. It was to come out of my 
own interests, out of my own money. 

Q. Did you believe that statement? A. I didn't believe it, be- 
cause he -- 

Q. Did he ever promise you any money or securities or real estate 
that he would give you after your marriage? A. No. No, he never pro- 
mised me anything. 

Q. Did you rely on Mr. Nicholson to advise you in this matter? 

A. I certainly did. I took his advice completely. And I don't think Mr. 
Nicholson is responsible for things that Mr. Kennedy told him, because 
I think he misrepresented everything that he told Mr. Nicholson. 
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Q. Was Mr. Nicholson authorized to act for you * the matter ? 


A. He was. 

Q. Was he authorized to negotiate the property settlement for 
you? A. He said there was no property. 

Q. Was he authorized to negotiate the agreement -— which you 

28 received $50,000? A. Yes, yes. That he told me that he nego- 
tiated with Mr. Kennedy to get the $50, 000. 

Q. Had you told him that it was all right for him to do it? A. There 
was nothing else to do. He said there was nothing else to get, nothing 
further than that. ) 

Q. You did tell him to go ahead and negotiate it? A. I acquiesced, 
yes. . 

Q. Did you pay him a fee? A. He was paida fee. 

Q. For his services in this matter? A. For his'services. He 
certainly was. It was taken out of the money. | 

Q. Now, do I understand that when you say in paragraph 8 of your 
complaint that prior to the signing by you of this agreement-- A. I 
don't know anything about it, so it's no use having me look at it. I didn't 
look at any papers. I didn't see any papers at all until "56. Because this 
was the sum and substance; I could get this and nothing more. 

Q. What did you mean, then, when you swore to this statement 
in your suit that prior to the signing by the plaintiff of the paper writing, 
referring now to the separation agreement, the decedent, through coun- 
sel for the respective parties, made representations of his income and 

29 financial worth to the plaintiff and, similarly, gave the plaintiff 
a statement in writing which he represented was a lieing of all his 
assets and property? A. That's right. 

Q. What do you mean by that statement ? | 

* * * * * 

THE WITNESS: So many people came to me in the interim and 
told me how much more there was in Mr. Kennedy's estate. And very 


prominent people. 
* 
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30 Q. You say Mr. Kennedy made misrepresentations to you as to ° 
the value of his property? A. He did, sir. He told me that in the begin- 
ning when he said he didn't have anything. 
Q. I see. 
And then he told you he would build you an apartment, too, didn't 
he? A. He wasn't building me an apartment. It was being built -- he 


31 was having another builder build it for me, but he was negotiating ” 

it, making the plans for me. “ 
Q. You said you didn't believe anything he said. A. I didn't 

believe it then. = 


Q. Mrs. Kennedy, then there came a time when you say you 
understood that he was worth a whole lot more? A. I was told that, 
that he had a lot more. They said, "You have been mis -- you have been 


taken advantage of." ° 
Q. What were you told he had? A. I wasn't told what he had. I - 

was told that I was taken advantage of, that he had a lot more than he 

told me. 


Q. And who told you that, Mrs. Kennedy? A. ThatI refuse to tell 
you. They told me this in secrecy and upon my honor, and I have honor, 


too, sir. 
bs * xk % a 
THE WITNESS: I don't want to tell -- give those people's names « 
when they told me in secrecy and I gave them my word of honor I would . 
32 not bring them in. 
* * * ae at 


MR. CAMPBELL: Will counsel for Mrs. Kennedy stipulate that 

the paper writing which has been identified as Defendants’ Exhibit No. 1 

is the statement of income and financial worth which is referred to in 

33 paragraph 8 of the complaint? 
MR. JANOUSEK: I will stipulate on that, yes. i 
BY MR. CAMPBELL: 

Q. Now, Mrs. Kennedy, you say in paragraph 9 of the complaint 

that you have recently determined that a number of statements and 
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representations made to you by Mr. Kennedy regarding the extent of 
his assets and their worth were false and fraudulent. | 

Will you state what they are? A. Well, he misrepresented the 
amounts, which I found out later, after getting my legal advice and 
going over things and investigating things that are still under investi- 
gation, that the Bellevue property was misrepresented. | 

Q. The Bellevue property? A. Bellevue property. That's right, sir. 

Q. In what way did he misrepresent that? A. The value. It was 
underestimated. | 

Q. What do you say the value of it was? A. I don't know. I didn't 
know what the value was. I don't have any idea of the value of those 
properties. But, from my investigation that is going on, it's around 
thirty or thirty-five thousand dollars that he underestimated. 

Q. He underestimated it by $30, 000 or $35, aca A. Yes. The 
value of the property, of the -- 

MR. JANOUSEK: Just a moment. 

34 MR. CAMPBELL: I have a right to know what misrepresentations 

were made now. 

MR. JANOUSEK: You have indeed, and I want you to know. ButI 
want it to be accurate, too. I think we can save a lot of time. 


Mrs. Kennedy, when you say the Bellevue property, you do not 


mean the real estate -- 

THE WITNESS: No. I mean the interests. : 

MR. JANOUSEK: Do you mean the stock held by Mr. Kennedy? 

THE WITNESS: Yes, the stock held by Mr. Eouontys 

BY MR. CAMPBELL: ; 

Q. And your statement is that he a the value of his 
interest in the Bellevue properties by $30, 000 or $35,000? A. About 
that. As near as I know. It's still under investigation. I'm still having 
it investigated. 

Q. You are having it investigated? A. I sure a 

Q. When did you start to have it investigated? A. When I turned 


over my affairs to my attorney. 
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Q. That was in 1956? A. 1956. * 
Q. Now, what other misrepresentations do you claim was made, 
Mrs. Kennedy? A. Well, he said -- we found he had promissory notes 


35 made of around $7,000. That wasn't listed. - 
Q. Around $7, 000 in promissory notes? A. Right, sir. 

Q. Do you know what they were? A. No, sir, I do not. * 

Q. Who advised you concerning that? A. That came through our . 

investigations. ” 


Q. Your attorney? A. Yes. Our investigation, yes. 
* * +d cd aK 
BY MR. CAMPBELL: 

Q. I want to know what notes you claim Mr. Kennedy owned that 
he failed to tell you about. A. I don't know. 

MR. JANOUSEK: Mr. Campbell, again I want Mrs. Kennedy to ¥ 

36 answer as well as she can, but an investigation has been made and " 
continues and I don't believe she is in a position today to go down the 
line and give the maker of the note, the date, and so on. I do have such 
information. 

MR. CAMPBELL: I will be glad to have you stipulate it on the 
record, because I think we are certainly entitled, if a complaint is 
made of fraudulent misrepresentations, to have it specifically stated 
as to what they are. s 

MR. JANOUSEK: Yes. Mrs. Kennedy has stated that she doesn't 
know. I want it to be clear that the investigation that has been made has 
turned up this information, and I don't think today she is in a position 
to state item by item what those notes are. But I will be glad to see « 
that that information is provided to you. 

MR. CAMPBELL: No. Mrs. Kennedy has sworn to a complaint 
in which she says that Mr. Kennedy concealed the existence of certain 
notes and misrepresented the actual value of his stock holdings. She 
has stated with respect to the value of the stock holdings that he mis- 
represented $30, 000 or $35, 000 worth of stock holdings. 
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I want to know what notes he concealed that existed. 
It is sworn to in the complaint. You must have had some basis 
for it, Mrs. Kennedy. ! 
THE WITNESS: Through the investigation I was advised what it 
was. I didn't go down there and hunt those things up. That's why I have 


37 counsel. 
BY MR. CAMPBELL: 

Q. All right. 

In what way did he misrepresent the existence of notes to you? 
A. Said he had nothing. , 

Q. What did he have, then? A. Said he had nothing. 

Q. What did he have? A. He said he had nothing at all. I don't 
know what he had. He said he had nothing at all. . 

Q. You have sworn to it, Mrs. Kennedy, that he did have some- 
thing. Now, will you tell-- A. I do know -- I learned afterward through 
my counsel, after getting my papers -- and I had my family go over this, 
a member of my family go over it, which prompted me to take my papers 
from Mr. Nicholson -- that he didn't have my interests at heart any 
further. I went to Mr. Nicholson numerous times during that period. 

Q. During what period, Mrs. Kennedy? A. During the period of 
our separation -- not our separation, because they took him away. We 
were never separated. But the time Mr. Kennedy took his domicile up 
there at 2901. 

Q. You went to Mr. Kennedy a number of times? A No. I went 

38 to Mr. Nicholson many times. . 

Q. And told him what? A. And told him that I had been informed 
by numerous people that there was -- 

MR. JANOUSEK: Mrs. Kennedy, I want you to fix the time on 
this. Was it before or after the agreement was signed, this settlement 
agreement? 

THE WITNESS: After the agreement was signed. After the agree- 
ment was signed. 

MR. JANOUSEK: All right. Go ahead. 
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THE WITNESS: And I told him that I had heard these things, "And 
I don't think you did for me what you should have done and could have 
done." 

He said, "Well, I did the best I could, and I think we've gotten a 
lot for you, considering." 

BY MR. CAMPBELL: 

Q. Was this while Mr. Kennedy was still living that you went to 
Mr. Nicholson? A. Yes. During that time. 

Q. During the time he was still living?-A. And after. 

Q. But part of the time while he was living and part of the time 
after; is that correct? A. That's right. 

And he said, "I conferred with Mr. Kennedy and Mr. Kennedy's 

39 counsel. I conferred with Mr. Kennedy, and that's all he has,” 
and so forth, "and you can't go into it any further." 

Q. How soon after the separation agreement did you make this 
complaint to Mr. Nicholson? A. Right -- it wasn't very long when 
these complaints came in to me, well, numerous times after that, but 
I don't know how many times and just the dates. I couldn't tell you. 

Q. Attached to your complaint, Mrs. Kennedy, is a copy of the 
so-called settlement agreement which you signed with Mr. Kennedy, 
and it is dated March 15, 1951. 

How soon after that time did you start complaining to Mr. 
Nicholson? A. I commenced to complain when I heard these messages, 
these reports that came in from very close friends of mine. 

Q. How soon was it? A. I can't tell you dates. I don't know the 
dates. 

Q. Was it within a few months after the settlement agreement? 
A. After the separation -- 

Q. No. Was it within a few months after you signed the paper 
and got the $50,000? A. It could have been before and after. 

Q. Both before and after? A. Before and after, because I was 
forbade, mind you, not to tell what I had gotten, any $50,000. I was 

40 told never to tell it. I was to keep it absolutely quiet, to myself. 
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Q. You mean after you signed the separation agreement you 
complained to Mr. Nicholson -- A. I did. 

Q. --while Mr. Kennedy was still alive? A. wile Mr. Kennedy, 
I believe, was still alive. I can't say definitely, but I got these messages-- 
and friends of mine went to Mr. Kennedy, too. : 

Q. Oh. Went to Mr. Kennedy? A. One of my friends went to 
Mr. Kennedy. ; 

Q. And you heard even while Mr. Kennedy was still alive, then, 
that he had additional property? A. Yes. ButI didn't ask for it. I 
didn't know it. I was told by Mr. Nicholson that was all he had and 
nothing more. : 

Q. But after you learned from these friends, as on say -- A, 
This was after Mr. Kennedy passed away. 

Q. Now, this agreement was made in 1951. A. That's right. 

Q. You just said that you told Mr. Nicholson -- A. I'm not 
talking about the agreement now. Iam talking about what friends came 
to me after Mr. Kennedy's passing-- 

Q. Wait a minute, Mrs. Kennedy. : 

41 You said both before and after this agreement was | siete you went 
to Mr. Nicholson and told him that your friends had said that Mr. Kennedy 
had a lot more property. You said that was both before and after the 
agreement was signed. Is that correct? A. I was informed right along 
that he had more but it couldn't be gotten, from Mr. Nicholson -- 

MR. JANOUSEK: Mrs. Kennedy, I want you to fix the time, 
because -- 

THE WITNESS: I can't fix the time. 

MR. JANOUSEK: Just listen to me. 

A moment ago you were asked whether it was befove or after this 
agreement was signed that certain people came to pas and told you he 
had more property than he had indicated. 


THE WITNESS: After it was signed. , 
MR. JANOUSEK: That was after it was signed? | 
THE WITNESS: After it was signed. 
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MR. JANOUSEK: I didn't hear it, but Mr. Campbell said you 
said they also came to you before it was signed. 

THE WITNESS: I am going to retract that, if I may, because it 
was after I got these papers that I found out -- when I took it to Mr. 
Janousek that I found out. 

BY MR. CAMPBELL: 

Q. You mean at the time the paper was signed-- A. Iam getting 
confused now. 

42 Q. At the time the paper was signed in March 1951 you didn't 
know Mr. Kennedy had anything; is that right? A. (Pause. ) 

Q. Is that right, Mrs. Kennedy? A. I didn't know he had any- 
thing. Didn't even know whether I was getting the $50, 000 or not. 

Q. Mrs. Kennedy, hadn't you been told that he had a trust agree- 
ment? A. A trust agreement? 

Q. Yes. A. You mean for the $50, 000? 

Q. No. An extra trust agreement out of which he was getting in- 
come. A.- I don't know anything about that. 

Q. Had you been told he had 2331 Cathedral Avenue? A. That 
was what he was going to give me. That is all I know. He told people 
of giving that to me. 

Q. Before this agreement was signed? A. Before this agree- 
ment was signed and after the agreement was signed. 24 hours after 
the agreement was signed. Then I knew definitely. 

Q. You did think he owned the Cathedral Avenue property, then ? 
A. I never knew whether he did. I never knew whether he owned any- 
thing. He told me he had no interests; everything had been signed away. 

43 Q. You said you wouldn't believe him, anyway. A. I wouldn't. 
I didn't believe him. I still don't believe him. 

Q. Did anybody tell you before the agreement was signed that he 
had an interest in the Kennedy Construction Company? A. Not that I 
know of. 

Q. Did anybody tell you before the agreement was signed that he 
may have had an interest in the Kenwood Golf and Country Club? A. Yes. 
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~ He told me that himself. 

Q. And didn't you ask Mr. Nicholson to investigate those matters 
before the agreement was signed? A. I didn't ask Mr. Nicholson to 
investigate that at all, to my knowledge. I don't remember asking Mr. 
Nicholson to investigate that. 

Q. You had gotten this information from other people, too, hadn't 
e you? A. Mr. Nicholson -- 

MR. JANOUSEK: Just a moment, Mr. Campbell. I wanted that 
time fixed, and she has testified -- | 
MR. CAMPBELL: Please don't lead the witness now. 
MR. JANOUSEK: Excuse me. 
MR. CAMPBELL: I have a right to cross examine the witness, 


44 and I ask you not to put words in the witness’ mouth. 
* MR. JANOUSEK: You have a right to cross examine, Mr. Camp- 
a bell, but you are confusing the witness. You are jumping back and forth-- 


before the agreement was signed and after. Your last question doesn't 
fix the time. She has testified these people came to her after this 
agreement was signed. 





MR. CAMPBELL: You are putting words in the shoe mouth. 

THE WITNESS: That is not true. I told him that. He must know 
that. I told him a dozen times. And afterwards, when I got these papers, 
> my nephew went over these papers with me and said, "There is more 
. here than you think there is, my dear." : 

BY MR. CAMPBELL: 

Q. When was that? A. Before I took the papers to Mr. Janousek. 

And I didn't believe it then. I didn't believe it then. But when I 
took it to Mr. Janousek, I had things pointed out to me i opened my 
eyes. 

Q. Mrs. Kennedy, did you know when Mr. Keane died? A. Yes. 
in I didn't know just when he died, no. 

Q. Did you attend his funeral? A. I was prohibited from seeing 
Mr. Kennedy. They held him from me. They took him away. They ran 
away with him and didn't permit me to even come in to see him. But he 
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45 sneaked away and called me up and said, "Darling, I'm awfully < 
sorry. They won't let me out. I can't talk to you any more." And he 
would hang up the receiver, and then he'd sneak away again and he'd 
say -- he told me he wasn't feeling well. 
I said, "You've got to have a nurse. You will have to have a male 


nurse." 
* * * * * * 
Q. Mrs. Kennedy, when did Mr. Kennedy die? A. I don't know ° 


when he did. I should know, but I don't know. 

Q. It was in 1953, wasn't it? A. Don't ask me. Don't put any 
words in my mouth, because I don't know. 

Q. You remember -- A. I remember that I went over, asked to 
go over. He called for me. A message came through his nurse that he 
was calling for me, and I called up and Ida said, "No, you can't come + 
over here. There is no reason for you to come over here. The doctor ~ 
doesn't want him to see anybody. He can't see strangers." 

I said, "I'm his wife, not a stranger." 

She said, "You are not coming." 

MR. JANOUSEK: Who is Ida? 


46 THE WITNESS: Ida Sisson. 
I said, "Now, all right, Ida, if that's the way you feel about it," 
I said, "but," I said, "I think you are making a great mistake." ‘ 
And five minutes after Mary Nelms called me up and she said, ‘ 


"Mom," she said, "if you want to come over, you can come on over. I 
will take you down to see father." She said, ''Come to my apartment 
first." 

I went up to her apartment. She said, "Have a cigarette." 

I said, "I don't smoke." 

She said, "Have a drink.” 

I said, "I don't drink." 

“AL right, '' she said, "come on and we will go down and see father." 

I went down, and he was unconscious. Two days after that I told 


her to let me know -- I wonder if I could have a drink of water. 
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Q. Certainly. A. Two days after that-- 

MR. JANOUSEK: In fact, would you like to take a little recess ? 

MR. CAMPBELL: Let her finish this answer, and we will stop 
for a recess. | 

MR. JANOUSEK: Finish the answer. , 

THE WITNESS: Two days afterwards she called me up and she 

47 said, "Mom, do you know?" She said, "Do you know that father 
died ?"" : 

And I said, "Well, I wasn't aware of it, no," I said, “until -- I 
must say this, that somebody just called me on the phone and expressed 
Sympathy." I said I didn't know it until then. : 

And she said -- : 

MR. JANOUSEK: I think you have answered the question, Mrs. 
Kennedy. ; 
THE WITNESS: All right. 
(Thereupon, there was a short recess. ) 
BY MR. CAMPBELL: : 

Q. I want to refer again, Mrs. Kennedy, to the negotiations which 
resulted in the settlement agreement of March 15, 1951, which is annexed 
as Exhibit "A" to the suit. : 

Do you recall a time when Mr. Kennedy offered you $35, 000 in 
settlement instead of $50,000? A. He offered me $3, 000, Mr. Camp- 
bell. He offered me $3, 000,and he said, "You take it.” 

I said, "I don't want anything. I'm not even going to see your 
lawyer. I'm not going to anybody's lawyer. You have humiliated me so 
now with these girls coming in and taking you away and upsetting my 
household and upsetting my plans. We just simply will have to do the 
best we can. Iam not going to take any money. I don’ t need $3, 000." 

48 MR. JANOUSEK: Mr. Campbell is talking about another period. 

You said "he." Were you talking to Mr. Kennedy then? 

THE WITNESS: Yes. 3 

BY MR. CAMPBELL: 
Q. Iam referring now to the period -- 
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MR. JANOUSEK: Listen to the question carefully. 
BY MR. CAMPBELL: 

Q. Iam referring to the period when Mr. Nicholson was nego- 
tiating for the agreement which was finally signed. A. Oh, I see. 

Q. During that period, do you recall Mr. Nicholson telling you 
or anyone reporting to you that Mr. Kennedy had offered $35, 000? 

A. Yes, I recall that. But I corrected Mr. Nicholson at the time. I 
said, "He didn't offer me $35,000. He offered me $3, 000." 

He said, "Well, he offered me $35, 000 through his counsel." 

Q. Yes. And did Mr. Nicholson advise you not to accept that? 
A. He said, "I wouldn't accept it." 

Q. And what did you tell him? A. And he asked me if I was going 
to get a separation. I said, "No, I'm not going to get a separation. I'm 
not going to do anything." I said, "I'm leaving this completely to you. 

49 You are my counsel." 

That's exactly what I told him. 

Q. Now, there came a time when Mr. Kennedy submitted this 
financial statement which has been identified as Defendants’ Exhibit No. 
1, a statement dated May 26, 1950. In that statement Mr. Kennedy re- 
ported that he had $5, 163.29 in cash. 

Did Mr. Nicholson discuss that with you? A. He did not. 

Q. He reported that he had accounts receivable of $6, 238. 08. 

A. I didn't know anything about that paper, sir. About any of his 
finances at all. He never showed me or told me anything about it. 

Q. The statement shows on its face that Mr. Kennedy had certain 
notes payable to him under the heading "Notes Receivable," in the 
amount of $4, 540.46. A. I knew nothing about that, sir. 

Q. Mr. Nicholson didn't discuss that with you? A. Didn't dis- 
cuss anything at all exept that he said, "I triedso hard to get $75, 000, 
but I couldn't get $75, 000 for you. We're going to have to be content 
with $50, 000." 

Q. Where did you think that money came from if Mr. Kennedy 
didn't have any? A. I didn't know where it was coming from. I had no 





57 
30 idea where it was coming from. I didn't know whether I was going 
to getit. I didn't go to Mr. Nicholson to get this. They came to me. 

Q. Who do you mean by "they"? A. He and his mother. 

Q. You mean Mr. -- A. I wasn't going to sue for any divorce. 

I didn't want any divorce. : 
Q. You mean Mr. Nicholson and his mother? A. | That's right. 

cs * * * *. 

BY MR. CAMPBELL: : 

Q. Did Mr. Nicholson discuss with you the fact that Mr. Kennedy 
had a stock interest in Bellevue Gardens? A. He did not. He didn't 
discuss any financial things with me at all. 3 

Q. Did he discuss with you the fact that Mr. Kennedy had an in- 
terest in Kennedy-Chamberlin? A. He told me he had nothing at all, 
that he sold everything out. 3 

Q. You mean Mr. Nicholson told you that? A. Mr. Nicholson said 

51 he had nothing at all whatsoever; he couldn't find anything at all. 
His assets -- I think to the extent of three hundred and some thousand 
dollars, he said, was all he had in assets. I don't even remember what 
that number was, whether it was 250,000 or 300,000. 


Q. Did you discuss with Mr. Nicholson any audits, financial 


statements, of Bellevue Gardens? A. I did not, sir. 

Q. Did you know where Bellevue Gardens was? A. Yes. Mr. 
Nicholson told me. I mean, Mr. Kennedy took me over there and showed 
me the building and showed us when the apartments were rented over 
there at one time. But it didn't mean anything to me. He took two or 
three of us over there. He tok my family over one time and took two real 
estate people over with me at one time. . | 

Q. Did Mr. Nicholson ever take you over there? A. No. 

Q. Did you ever go over there with Mr. Nicholson? A. I never 
went over there with Mr. Nicholson. Never. | 

Q. Did you ever discuss with Mr. Nicholson the land of Kennedy- 
Chamberlin, Inc. ? A. I did not. I think Mr. Nicholson was just as 
much fooled by this as I was. : 
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Q. Did you ever discuss with Mr. Nicholson any stores owned by 
52 Kennedy-Chamberlin? A. Just one store in the Bellevue prop- 
erties. That's all. 

Q. And you talked that over with Mr. Nicholson? A. No, I did 
not. Mr. Kennedy told us he hadit. I told him there was a store 
there. But I didn't know-- 

Q. You told who? A. Mr. Nicholson; that Mr. Kennedy told me 
there was a store over there in connection with the apartments. 

Q. Did you tell Mr. Nicholson about Kennedy-Chamberlin owning 
any property in Kenwood, Maryland? A. I did not. 

Q. Did Mr. Nicholson tell you anything about that? A. No. 

Q. Did you discuss with Mr. Nicholson -- A. Oh, let me re- 
tract that. Mr. Nicholson did tell me that he had property at Kenwood 
Club out there, because his wife then was a member of the club, and 
family, and he was a judge -- the girls father that he married -- and 
they knew he had property out there and many lots and all this sort of 
thing. 

Q. Did you discuss anything about the income of Kennedy Brothers 
Company? A. I didnot. I discussed no financial things with Mr. 
Nicholson, for the reason that I had implicit faith in what he told me and 

53 my interests -- I thought he had my interests at heart. Having 
known him all those years and the whole family and been friends of the 
seniors and so forth, and my former husband, all very good friends, 

I thought he would look after my interests. I feel that Mr. Nicholson 
was misled just exactly like I was misled. 

Q. By whom were you misled? A. By Mr. Kennedy telling me 

“he didn't have anything at all. 
Q. Didn't you say you didn't believe him? A. I didn't believe 
him. After I was married I didn't believe him. I couldn't believe him. 

_Q. Did Mr. Nicholson discuss with you the amount of any mort- 
gates on the Bellevue Gardens property? A. No, sir, he did not. Noth- 
ing was discussed about Bellevue. 

Q. Did you talk over with Mr. Nicholson the subject of whether 
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Mr. Kennedy had an apartment rent free in 2901 — Avenue? 


A. Who had an apartment rent free? 
Q. Mr. Kennedy. A. They all had apartments free in 2901. 
Q. Did you mention that to Mr. Nicholson? A. No. I never told 
Mr. Nicholson that, because he never asked me anything about it. 
54 Q. Mrs. Kennedy, I show you a letter from David B. Nicholson 
to Francis W. Hill, Jr., dated September 27, 1950, which I will ask 
the reporter to mark for identification as Defendants' Exhibit No. 2. 


(Document referred to marked Defendants' 
Exhibit No. 2 for identification and subse- 
quently retained by counsel. ) 


BY MR. CAMPBELL: 

Q. Mrs. Kennedy, I want to read this letter to you or have you 
read it, whichever you prefer. A. Please read it to me. Or let my 
attorney read it to me. 3 

Q. I will readit to you. A. All right. 

Q. This is a letter from your attorney, David B. Nicholson, to 
Mr. Hill, dated September 27,1950, re Kennedy vs. Kennedy. 

(Thereupon, the letter was read in its entirety by Mr. Campbell. ) 

BY MR. CAMPBELL: : 

Q. I ask you whether or not Mr. Nicholson ever discussed with 
you any of the matters referred to in the letter which I have just read. 
A. He did not. . 

Q. I now show you, Mrs. Kennedy, a copy of a paper entitled 

35 "Kennedy vs. Kennedy, Answers to Questions Contained in Letter 
from Mr. Nicholson as Transmitted by Mr. Hill on September 29, 1950," 
the paper being dated October 15,1950, which paper I ask be identified 
as Defendants’ Exhibit No. 3. 


(Document referred to -? Defendants' 
Exhibit No. 3 for identification and subse- 
quently retained by counsel. ) 


BY MR. CAMPBELL: 
Q. Mrs. Kennedy, did Mr. Nicholson ever Pm i with you any 
of the matters contained in that paper which I have referred to as 
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Defendants' Exhibit No. 3? A. I don't recall that he did, no. I don't 
even know -- I don't recall that he did at all, discuss anything at all. 
I had implicit faith in Mr. Nicholson, andI knew that he was -- I felt 
that he was taking care of my best interests. 

Q. When did you reach.the conclusion that he wasn't taking care 
of your interests? A. When these people, various people, came to me 
and told me of the possibility that there was much more than I had re- 
ceived, that I was very badly dealt with. 

Q. I will ask you again to identify as best you can the time when 
you reached the conclusion that Mr. Nicholson was not taking care of 
your interests. A. After I went to Mr. Nicholson repeatedly during 
the times when I found that these people -- I went to him and he showed 

56 no interest whatsoever in going into it further. 

Q. Was that before Mr. Kennedy's death or after? A. After Mr. 
Kennedy's death Long after. All during the time that these people came 
to me, that they would tell me these things. 

MR. JANOUSEK: You say "all during the time.'’ Could you fix 
that by year, Mrs. Kennedy? From what time to what time? 

THE WITNESS: Well, that was -- let me see. I was married in 
*49, and shortly after '51 Mr. Kennedy was gone, and I think that it 
was anywhere -- I mean -- we were apart-- 

MR. JANOUSEK: You mean it continued over a period of time ? 

THE WITNESS: It continued a long time. 

BY MR. CAMPBELL: 

Q. During the period when you and Mr. Kennedy were apart; is 

that what you mean? A. Yes. We weren't separated, but we were 


| “apart in our viewpoint. 
MR. JANOUSEK: When was the last time you saw Mr. Nicholson? 
THE WITNESS: The last time I saw Mr. Nicholson was -- I called 
him in my -- 
‘MR. JANOUSEK: Just give us the date. 


THE WITNESS: I couldn't tell you the last date, Mr. Janousek. 
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57 MR. JANOUSEK: What date was it that you got we i papers from 
Mr. Nicholson? | 

THE WITNESS: Well, I called Mr. Nicholson at my home. He 
was over at the office working. 

MR. JANOUSEK: Mrs. Kennedy, you needn't go into detail on it. 
I would like to know the answer to this question. I think we can straighten 
out something. 

THE WITNESS: I don't know the date. 

MR. JANOUSEK: You say people came to you and: told you that 
you had been taken advantage of. 

THE WITNESS: That's right. 

MR. JANOUSEK: Over a period of time beginning shortly after 
this agreement had been signed to a later time. How much later? Over 
what period did that extend that you saw Mr. Nicholson? That is what 
Mr. Campbell wants to know. : 

THE WITNESS: I can't tell you just what date. 

BY MR. CAMPBELL: 

Q. Was it within a few months after the agreement had been 

signed? A. They continued coming in to me after the agreement was 


signed and repeatedly I'd get this remark and that sone: so I would 


go back to Mr. Nicholson. 

I'd say, "Mr. Nicholson, I don't think you got for me what I should 
get according to these remarks that are made to me." |. 

And that continued until the last night that he -- the last night I 
was there -- well, '51, I guess. I don't know. When I took the papers. 
I don't know when I took the papers. 

MR. JANOUSEK: When you took the papers from Mr. Nicholson ? 

THE WITNESS: Yes, when I took the papers away from Mr. 
Nicholson. 

MR. JANOUSEK: What year was that? 

BY MR. CAMPBELL: 
Q. You say that was in'S1?--A. '56. 
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Q. Didn't you say 1951? A. No. 1956. Oh, no. Mr. Nicholson 
was representing me in 1951. 

Q. Didn't you tell me also that these people went to see Mr. 
Kennedy and told him he hadn't given you enough? A. No, I don't re- 
call that I said that. Mr. Nicholson -- Mr. Kennedy -- 

Q. Didn't you say one of your frienis went to Mr. Kennedy and 
complained that he hadn't given you enough? A. Yes, I did say that. = 

Q. Do you know who that was? A. I'm sworn to secrecy, and I 
cannot tell you. , 

Q. You will not tell me who that was? A. I cannot tell you. 

59 Q. I will ask you specifically. Will you tell me who that person 
was? A. If it's agreeable to my attorney. 

MR. JANOUSEK: It is agreeable to me. It is up to you. 

Mrs. Kennedy has not disclosed some of the names to you because, “ 
as she told me, it was a matter of honor. 

BY MR. CAMPBELL: 

Q. Will you tell me who it was that went to Mr. Kennedy? A. Col. 
Gore, who is since deceased. Al Gore, who was with Flathers. He told 
me -- he came and said, "Now, in case this" -- he said, "This may 
come against you in some way, but I want you to have this. I've known 
you for many, many years, and your former husband, and I am very 
happy to let you know this. I went to Mr. Kennedy" -- he went to Mr. < 
Kennedy and came and told me what Mr. Kennedy did. 

Q. When was that? A. You are asking me for dates, and I can't 
give you dates. 

Q. Was it during the time Mr. Kennedy was up and about or 
when he was sick in bed or when? A. Yes, he was up and about. He 
was up and about. He was sick at intervals, but it was when he was up 
and about, and he went to Mr. Kennedy and had the talk with him. 

' @, And then talked with you about it? A. Yes, he did. 
60 Q. What did you do about it? Did you go to Mr. Nicholson then? 


A. Itold Mr. Nicholson about it. Mr. Nicholson knew about it. 
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Q. Right then? A. Shortly after. As nearaslI can remember, 
shortly after. ; 

Q. Now, Mrs. Kennedy, when did you first learn that Mr. Nicholson 
did not properly represent you, or when did you first reach the conclusion 
that Mr. -- A. When he declined to make any further investigation -- 
go into any further investigation. I called him at my home as late as 
11:00 o'clock one night, the last time I saw him -- | 

Q. No. Let's go to the time when Mr. Gore saw you. You say 
Mr. Kennedy was still up and about then. A. Yes. | 

Q. Did you then immediately report that to Mr. Nicholson? A. I did. 

Q. Did you reach the conclusion then that he had not been properly 
representing you? A. Not until I went for my papers, until I had the 
papers looked over, sir, when they looked over my papers and saw that-- 
looked over what I had gotten and so forth -- that I had been taken ad- 
vantage of. And I heard that so many times, and I called him that night 
61 and he came to me at 11:00 o'clock at night. He just acted so bored; 
he was just finished with the case. 

So then I said -- I consulted -- I consulted with members of my 
family. They said, "Well, why don't you go get your papers. = 

And then I said, ''Who will I take them to?” I said, "I've got to 
take them to somebody to find out." 

Then I took them to Mr. Janousek. 7 

Q. WhenMr. Gore talked to Mr. Kennedy and told you and you 
reported it to Mr. Nicholson, you did believe then that there had not been 
a full disclosure to you, didn't you? A. That's right. I felt there had 
not been a full disclosure to me. 

Q. Did you tell Mr. Kennedy so? A. They wouldn't permit Mr. 
Kennedy to talk to me. He would have to sneak to the telephone. And he 
would want to come down and have a bite of lunch with me, a cup of tea, 
but they wouldn't permit him to. : 

Q. Did you tell Mr. Gore to tell Mr. Kennedy that? A. No, I did 
not. I was petrified when I got these messages. 


Q. Did you tell Mr. Nicholson to open any negotiations with Mr. 
Hill? A. No. I went right to Mr. Nicholson then and got my papers. 
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62 Q. Iam speaking now of the time when Mr. Gore -- A. You 
are dashing back and forth. 

Q. Iam not trying to -- A. You're confusing me. 

Q. I don't want to, Mrs. Kennedy. A. Please don't. 

Q. If Iam asking the questions too fast, you stop me. A. Don't 
ask them quite so fast, so I can collect my thoughts, too. I may not be 
as young aS you are. < 

Q. Oh, yes, you are. 

I am speaking now of the time when Mr. Gore went to see Mr. 

Kennedy and reported to you while Mr. Kennedy was still up and about, 
you say, that you had not gotten all that you were entitled to. 

Do you recall that time? A. Yes. I don't know the date, but I 
know that he did it. 

Q. Then I think you said you went and saw Mr. Nicholson about ™ 
it. A. I didn't go to see him, but in the course of conferences later 
I told Mr. Nicholson about it, yes. 

Q. That was shortly after that? A. Oh, I couldn't tell you. Again 
you are asking me for time. I just don't remember. 

‘ 63 Q. A few weeks after that? A. I couldn't tell you when it was, 

: sir. He called me in the office about something. I don't know whether 
it was to give me a check or something, first or second check, and I 
probably referred to it then. 

Q. When you say he called you into the office to give you a check, 
you mean one of the alimony checks? A. That's right. One of the 
alimony checks. 

Q. And at that time you told him what Mr. Gore had said? A. 

"Yes, I did. 

And then when I got my papers-- 

Q. Just what had Mr. Gore said to you? A. ThatI was taken 
advantage of, that Mr. Kennedy had a great deal more than he represen- 
ted to me. He was definitely certain of that, because he had been with the 
Flathers Company for years. He sold real estate here, and he said he 
had very valuable property, very valuable property. 
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I knew nothing about it. I still didn't think -- I didn't think any- 
thing about it. I did tell Mr. Nicholson. I didn't know whether it was 
the truth or not. I got to the point that I didn't believe anything anybody 
told me. 

Q. Why did you wait five more years before you did Hanptitas about 
it, Mrs. Kennedy? A. I didn't intend to do anything about it. I never 

64 intended to get a divorce or anything else. And Mr. Kennedy 

called me up one day and told me the girls wanted me to aie a divorce; 
I must get one. 

I said, "I'm not going to do it." 

They humiliated me every place I went, everything that was done, 
with my accounts and my friends. They tried to -- | 

Q. No. My question is, if Mr. Gore told you while Mr. Kennedy 
was still up and about that you had been taken advantage of and Mr. 
Kennedy had a great deal more assets than he disclosed-- A. That's 
what he told me. He told me that then and again afterwards, after Mr. 
Kennedy passed away. 

Q. If he told you then while Mr. Kennedy was still ‘up and about, 
why did you wait from that time until 1956 to do something about it ? 
A. Because I didn't have that kind of money to fight this legal business. 
That's why. 

Q. Is that the reason you waited? A. Well, that is one of the 
reasons. ; 

Q. Any other reason? A. I remember there were several 
reasons at the time. I couldn't afford to go into legal advice at the 


time. I engaged Mr. Nicholson because I had just -- remember, I had 


all that money stolen from me, from my brokerage and so forth, prior 
to that. A great deal of money. I had a great deal of money that -- 
65 Q. You did have a house worth $100, 000, didn't mee A. It was 
valued at $200, 000. 
Q. So you did have that much money to engage legal counsel, 
didn't you? A. I never took a mortgage on my house for anything, be- 
cause I had my children to look after myself and -- : 
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Q. Do you want your answer to stand that the reason you did 
nothing from the time Mr. Gore told you there had been misrepresenta- 
tions to you by Mr. Kennedy while he was still up and about until five 
years later was that you couldn't afford legal counsel ? 
Please just answer me. A. I just -- it didn't bother me to go to 
him. It didn't bother me at all to go, because I never expected to get a 
divorce, even though they wanted me to and they were talking of divorce. a 
MR. JANOUSEK: You are already on record, Mrs. Kennedy, as * 
stating Mr. Nicholson represented you until 1956, last year. 
MR. CAMPBELL: I don't want counsel-- 
MR. JANOUSEK: Mr. Campbell, Mrs. Kennedy said a little while 
ago that she was confused about time and dates and the rapidity of your 
questioning, and I don't want her to be inaccurate because of the con- 
fusion. She has already stated this on the record. I am not doing any- “ 
66 thing out of line in stating -- 
MR. CAMPBELL: I just ask you not to make a statement to the 
witness. 
MR. JANOUSEK: --that Mr. Nicholson represented her until 1956. 
THE WITNESS: I had implicit faith in Mr. Nicholson, thinking he 
would go after what really belonged to me, and when he wouldn't listen 
to me that last night, I said, "All right. This settles it, then. I'll just 
take my papers." 
And the next day or two after that I went down, sir, and got my ‘ 
papers. 
MR. JANOUSEK: What date was that, Mrs. Kennedy? 
THE WITNESS: It was in '56. 
MR. JANOUSEK: Last year? 
THE WITNESS: Last year. 
MR. JANOUSEK: And did Mr. Nicholson represent you until 
that time? 
THE WITNESS: He represented me until that hour, until I took 
my papers, and I was going to take them to my nephew to read these 


things over. 


* * * “ * 
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Q. Did you receive a notice of the probate of Mr. Kennedy's will? 
68 A. I did not, sir. 7 

Q. Did you ever go to court and look at the court  renonde? A. I 
have never been inside a court. This is the first deposition I have ever 
had taken. : 

Q. Did you ever ask an attorney to look at the court records to 
see what was in Mr. Kennedy's estate? A. No, not until I conferred 
with Mr. Janousek. I -- : 

MR. JANOUSEK: You have answered the question. 

MR. CAMPBELL: That is all I have. 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. JANOUSEK: 

Q. I want to straighten out a number of things, Mrs. Kennedy, 
that I think appear in conflict in the record due to your misunderstanding 
of some of Mr. Campbell's questions. | 

Now, among others, he asked you why you waited from the time 
Col. Gore came to see you until last year, 1956, to do anything about 
this. You stated that one of the reasons was that you didn't have money. 

But were there any other reasons? A. That was the original 
reason. But the reason, when I took the papers in '56 -- I had implicit 
faith in Brownie to take care of my interests and -- 

MR. CAMPBELL: Will you identify Brownie again? 

THE WITNESS: Mr. Nicholson. 

BY MR. JANOUSEK: : 

Q. Now, from 1951 to 1956 did Mr. Nicholson continue to 
represent you? A. He continued to represent me, but he didn't accom- 
plish -- he didn't investigate these remarks that were made to me. 

Q. Did you, Mrs. Kennedy, during that period go to Mr. 
Nicholson and ask him to investigate these reports that were coming 
to you? A. I did. 

Q. How often do you think you saw him from 1951 to 1956, last 


_ year, on these matters? A. I don't know. Probably 8 or 10 times. 
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Q. Did Mr. Nicholson ever, to your knowledge, investigate the 
reports that were coming to you and you were passing on to him? 
A. He just simply said there was nothing to it. He said his -- 

Q. Did he ever tell you he had made any investigation? A. He 
said that he had accepted -- 

Q. Mrs. Kennedy, when you came to him with reports that you 
received from other persons, did he take those reports and go out and 
investigate and come back? A. No. He did not, no. 

70 Q. All right. You have answered. 

Mr. Campbell asked you about what date Mr. Kennedy had left 
your home. He used the words “left your home." 

How did Mr. Kennedy happen to leave your home? A. They in- 
sisted on -- he told me that they insisted on -- the children and Ida and 
Mary insisted on his coming home. ; < 

Q. Who are Ida and Mary? A. Mrs. Nelms and Mrs. Sisson, 
his niece. 

He also told me he hadn't had a minute's peace -- I never told you 
this -- since 1937, when Ida came into his home, he never had a 
minute's peace. 

Q. That is enough. 

At any time, Mrs. Kennedy, during the time when Mr. Nicholson 
was negotiating with Mr. Hill and told you he was negotiating with Mr. 

. Hill, did he tell you specific details of those negotiations? A. No, he did 
» not. I knew nothing of his conversations whatsoever until I got these 
papers and read them. And when I knew what I had signed -- I never 
even saw that paper. He thumbed through it and he said, "This is the 
sum and substance, honey,” he said, "of what we found out, our findings." 

Q. When did you first find out what the paper was that you signed? 
A. When I brought it to you. When I brought the paper to you. 

71 86. AU right. You have answered the question, Mrs. Kennedy. 

Mrs. Kennedy, prior to the time you got your papers from Mr. 
Nicholson, did you at any time see the financial statement Mr. Campbell 
has had marked as Defendants' Exhibit No. 1? A. That statement-he~ | 
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showed me at first? 

Q. Yes. A. No, I never saw any of those. 

MR. JANOUSEK: I have no further questions. 

THE WITNESS: Don't think for one --— 

MR. JANOUSEK: Don't talk now. 

THE WITNESS: I just wouldn't have signed those papers had I 
known what they had misconstrued in that. 


* # * * *. 


FURTHER EXAMINATION BY COUNSEL FOR DEFENDANTS 
FRANCIS W. HILL, JR., ET AL. 


BY MR. CAMPBELL: 

Q. Can you read and write? A. Yes. I believe 7 can. 

Q. How much education have you had, Mrs. Kennedy? A. Ihave 
had plenty to take me through life, and I've been on various committees 
and chairman of finance on various organizations, working with wives 
of the Interstate Commerce commissioners -- | 

72 * bs * % ae 

Q. You are a high school graduate? A. Private education 
completely. ! 

Q. Have you held any commercial positions? A. No, no com- 
mercial positions. Just organizations. Free of charge. National organi- 
zations, too. Chairman of finance-- 3 

* x * * * 

Q. You don't make any contention, do you, Mrs. Kennedy, that 
you are or have at any time been mentally incompetent, do you? 

MR. JANOUSEK: I object to that question, Mr. Campbell. 

THE WITNESS: That's a terrible thing to ask me. I do object 
to that question myself. I have always been perfectly well and healthy 
and athletic. : 


MR. CAMPBELL: I am sure you have, Mrs. Kennedy. I simply 
wanted it on the record. I did not mean-- 

THE WITNESS: Please do not mean it as an a ah 
MR. CAMPBELL: I did not so mean it. = 7 


~ oe 
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THE WITNESS: I feel sorry for those people that are in. I have 
gone and helped many of them, have been on all sorts of charity boards, 
73 and hospital boards. 
BY MR. CAMPBELL: 
Q. Mrs. Kennedy, I will simply ask you if you will identify your 
signature on the paper which I hand you, which I will ask be identified 
as Defendants’ Exhibit No. 4 for identification. 


(Document referred to marked Def‘endants' 
Exhibit No. 4 for identification and subse- 
quently retained by counsel. ) 


THE WITNESS: Wait a minute. I will have to read this over. 
MR. JANOUSEK: That is the settlement agreement. That is the 
thing you signed in Mr. Nicholson's office. 
THE WITNESS: I never saw this before, you know. 
MR. JANOUSEK: Don't comment. You are on the record. 
THE WITNESS: I never saw this. 
MR. JANOUSEK: Would the reporter read the last question? 
BY MR. CAMPBELL: 
Q. Iasked you whether you can identify your signature on that _ 
paper. 
MR. JANOUSEK: Just is that your signature. 
THE WITNESS: Yes, that's my signature. 
MR. CAMPBELL: That was my only question. 
THE WITNESS: I wouldn't have signed it had I read it, but I 
hadn't read it. I wasn't even presented with it until I went in to sign it. 
74 BY MR. CAMPBELL: 
Q. Did you ever ask Mr. Nicholson to take any legal proceedings 
to set this agreement aside? A. I did not. I did not because-- 
MR. JANOUSEK: You have answered that. 
BY MR. CAMPBELL: 
Q. When did you first read that agreement? A. In 19 -- whenI 
took the--- when I took the papers over to Mr. Janousek. He began to 
read things and said, "Do you know what you signed?" 
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71 | 

I said, "I never read that other than that he thumbed through this 
and said that this was the sum and substance that Mr. Hill and Mr. 
Kennedy -- the conclusion they came to." And then he said -- 
MR. JANOUSEK: Mrs. Kennedy, I think you have answered the 
question. : 

THE WITNESS: I want to tell him that I didn't sign this thing 
releasing Ida and Mary on that -- that all I released -- Mr. Nicholson 


told me they cannot get out of paying me the ali -- I mean the $50, 000. 
*K * * * * 


75 BY MR. CAMPBELL: 


Q. Mrs. Kennedy -- A. But I wouldn't have signed such a thing 
had I read it. | 

Q. I show you once more this paper which has been identified as 
Defendants' Exhibit No. 4 and ask you whether you mean to Say that the 
first time you ever read that paper was in Mr. Janousek's office. 
A. So help me God, the first time I ever read that or had it read to me 
was in Mr. Janousek's office. When he read it to me, I was petrified. 

Q. And you had never read it before 1956? A. No. I just listened 
to what he told me. He was working for my best interests, and I signed it. 

MR. JANOUSEK: When you say "he, "-- : 

THE WITNESS: Mr. Nicholson. 

BY MR. CAMPBELL: 3 

Q. Had he read it to you? A. He did not. He said, "This is the 
sum and substance, honey, of what Mr. Kennedy and I discussed." 

Q. When did you first receive a copy of that paper? A. WhenI 
signed it. i 
Q. In 1951? A. No. I never received a copy of it until I went 
back after my papers. | | 

Q. So the first time -- : 
MR. JANOUSEK: That was last year when you went back for your 


papers? 
THE WITNESS: Yes. 


72 
BY MR. CAMPBELL: 

Q. You mean to say, then, the first time you ever had an oppor- 
tunity to read -- A. Ihadan opportunity, but -- I mean, if I had gone 
to Mr. Nicholson's and asked for it -- 

Q. Is it a correct statement that the first time you ever read 
this paper entitled "Settlement Agreement" of March 15,1951, was -- 
A. Last year. 

Q. --in 1956? A. That's right, sir. I never read it before. I 
was told -- . 

MR. JANOUSEK: Mrs. Kennedy, you have answered the question. 

BY MR. CAMPBELL: 

Q. Had Mr. Nicholson told you what was in it before that? A. 
Only the two things that -- that it was to assure me that Mary and Ida 
Nelms -- I mean Mary Nelms and Ida were co-signers of the note -- the 
money that was to be given to me, the $50,000. That's all. 

77 Q. And he never read it to you? A. He did not. He did not. 


ak * * x * 
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REPLY TO COUNTERSTATEMENT AND THE 
CONTENTION THE MISREPRESENTATIONS 
WERE NOT MATERIAL. 


The appellees' counterstatement of the case indulges a number of 
conclusions the record does not bear out. Also, it submits decisively 
as fact elements and occurrences that are disputed by the appellant, 
that are issues in the litigation and are, therefore, subjects for con- 
sideration by the trial court and inappropriately injected into this 


appeal. 
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The age of the parties, their respective financial worth, the condi- 
tions and circumstances of their marriage, the extent of the decedent 
Kennedy's estate, the length of the period of discussion between counsel 
leading to the procurement of the appellant's signature to the paper 
writing (which appellees’ brief euphemistically calls a "property 
settlement agreement"), the nature and circumstances of the appellant's 
representation by her former attorney (who, the record shows, was 


deceived resulting in the deception upon appellant) are presented in 


appellees’ brief, in each instance, either elliptically or not accurately, 
some constituting issues for the trial court, none constituting factors 


germane to this appeal. 


The inference in the appellees' brief that Mrs. Kennedy was also 
represented by another attorney, referred to as the "senior associate" 
of her former attorney, is an assumption contrary to fact and is un- 
confirmed by the record. 


The assertion that Mrs.Kennedy's former attorney, having 
received a purported financial statement from her husband's attorney, 
could form his own judgment as to values, simply avoids facing one of 
the material factual issues before the District Court: That the state- 
ment purporting to be a true account of Edgar S. Kennedy's then financial 
worth and assets, actually concealed from Mrs. Kennedy's former 
attorney (in addition to misrepresentations of value on assets disclosed 
therein) her husband's ownership of additional stock and interests in 
companies and other substantial assets (J. A. 3, 4, 48). 


The appellees’ self-adjudged and incorrect estimate of the amount 
and the extent of the misrepresentations practiced upon Mrs. Kennedy's 
former attorney and her does not alter the realities of the record or 
succeed in glossing over the material issues on the considerable decep- 
tion on which, to this point, the appellant has been denied a judicial 
adjudication. 
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And the appellees’ mention of ''de minimis," upon self-proclaimed, 
incorrect and incomplete estimates, circumvents a record showing the 
unwillingness and failure of the appellees, through their counsel, to 
accept at the time of Mrs. Kennedy's deposition her proffer, through her 
counsel, of details on the substantial concealment and misrepresentation 
involved. (J. A. 48) , 


buf 


REPLY TO APPELLEES' CONTENTIONS ON THE | 
STATUTE OF LIMITATIONS 


The appellees' theories on the applicability of the statute of 
limitations to this case indicate either confusion on the principles 
involved, or they overlook the character of this proceeding which is 
an action entirely in equity. | 


There is no legal remedy available to the appellant and she seeks 


no relief at law. Her action being entirely in equity, no other relief 
being available to her, is not within the concurrent jurisdiction of law 
and equity, and the statute of limitations does not, of course, apply. 
The rule of the statute of limitations set forth in Filson v. Fountain, 
90 U.S. App. D.C. 273, 197 F.2d 383, cited by the appellees, is not 
applicable to this case. 


The appellees’ theories find no support in ns Orem, 
91 U.S. App. D.C. 96, 198 F.2d 86, or in District-Florida Corp. v. 
Penny, 62 App. D.C. 268, 66 F.2d 794, both of which were actions at 
law for damages for deceit. 


The appellees’ brief also overlooks the material factual issues 
showing the appellant's constant and continuing diligence seeking to 
discover well-concealed fraud, which she succeeded in discovering in 
1956, her suit following almost immediately. (pages 3-5, Appellant's 
Brief) As has been frequently declared in this jurisdiction, the time 
begins to run against the claimant not when the fraud occurred, but 
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from the discovery of the facts out of which the claim arises, or from 
the time when the facts should reasonably have been discovered. 


Lewis v. Denison, 2 App. D.C. 387; Sheehy v. Eastern Importing and 


Manufacturing Co., 44 App. D.C. 107; Young v. Howard, 73 App. D.C. 
340, 120 F.2d 712. 


CONCLUSION 


It is respectfully submitted that the order of summary judgment 
is error and should be reversed. 


JOSEPH O. JANOUSEK 


American Security Building 
Washington, D. C. 


Attorney for Appellant 
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Statement of Questions Presented 


In the opinion of appellees, the questions are: 


In an action brought by a widow (appellant) to 
rescind, on the basis of alleged fraudulent misrepre- 
sentations, a property settlement agreement which 
she had made with her deceased husband five and a 
half years before, did appellant’s own admissions in 
the record justify the District Court in granting a 
motion for summary judgment against her on the 
grounds (a) that the action was barred by the statute 
of limitations; (b) that appellant admitted she did 
not rely on the alleged misrepresentations; and (c) 
that the alleged misrepresentations themselves were 
not material? 








Counterstatement 
Statutes Involved 
Summary of Argument 
Argument 
I. Appellant’s claim is barred by the Statute 
of Limitations 
II. Appellant has no cause of action for fraud 
and deceit because she did not rely upon 
any alleged false representations of her 
husband 
III, The alleged misrepresentations were not 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,441 


EVELYN HAWLEY KENNEDY, 


Appellant, 
v. 


FRANCIS W. HILL, JR., Executor of the Estate of Edgar 


S. Kennedy, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


Counterstatement of Case 


Appellant, the widow of Edgar S. Kennedy, made a 
separation and property settlement agreement with her 
husband in March, 1951. (Appellant’s App. 7.) Mr. Ken- 
nedy died in August, 1953, and appellee Francis W. Hill, 
Jr. was appointed one of the excutors of the estate (Ap- 
pellant’s App. 2). The estate is still being administered 
in the District Court. 


(1) 
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On October 1, 1956, more than three years after Mr. 
Kennedy’s death, and more than five and one-half years 
after the property settlement agreement had been made, 
appellant brought this action against the executors and 
the beneficiaries under Mr. Kennedy’s will, seeking to 
rescind the property settlement agreement and to take a 
widow’s share in her husband’s estate. Appellant claimed 
that when she signed the settlement agreement ‘‘she was 
not informed of and was not aware of the true import 
and legal effect of the said instrument, or of her rights 
in the estate of her husband,’’ and that she signed it be- 
cause of fraudulent misrepresentations by her husband 
as to the extent and value of his property (Appellant’s 
App. 3, 4). Appellees took the deposition of appellant 
and as a result of admissions made by the appellant in 
this deposition and in her complaint, they filed a motion 
for sunimary judgment against her. This motion was 
granted by the District Court. 

The record discloses the following undisputed facts: 

On October 19, 1949, appellant married Edgar S. Ken- 
nedy, who was then possibly eighty years old. Appellant 
was then a widow sixty years of age. (Appellant’s App. 31, 
32.) She owned and lived in a home which had been built 
for her former husband and herself and which she later sold 
for $120,000 (Appellant’s App. 32-35). She had an income 
of her own which exceeded $5,000 a year (Appellant’s 
App. 34, 35). 

Appellant and Mr. Kennedy lived together for only a 
few months after their marriage in 1949 (Appellant’s 
App. 32), and in the spring of 1950, appellant consulted a 
Washington attorney, David Nicholson, to try to negotiate 
' @ separation agreement with her husband (Appellant’s 
App. 35, 36). Nicholson conferred with appellee, Francis 
W. Hill, Jr., who was then acting as attorney for Mr. Ken- 
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nedy (Appellant’s App. 36). In appellant’s complaint she 
avers that Mr. Kennedy, through his counsel, then gave 
her a statement ‘‘which he represented was a list of all of 
his assets and property, with values thereon, * * * repre- 
senting to the plaintiff that such were true and actual 
values.’’ (Appellant’s App. 3.) Her counsel Mr. Nicholson 
wrote Mr. Hill questioning the basis for these valuations 
(see Defendants’ Exhibit 2, Appellant’s App. 59, Appellees’ 
App. 17); and Mr. Hill gave a written detailed reply, 
from which Nicholson could form his own judgment as to 
the values. (See Defendants’ Exhibit 3, Appellant’s App. 
59, Appellees’ App. 20.) After about a year of negoti- 
ation a property settlement agreement was made between 
the parties on March 15, 1951. Under it Mr. Kennedy 
agreed to pay his wife the sum of $50,000 and she agreed to 
waive all further interest in his estate (Appellant’s App. 
7). Mrs. Kennedy’s signature to this agreement was wit- 
nessed by her attorney David Nicholson. 

Prior to signing the settlement agreement, Mrs. Kennedy 
had possibly a dozen conferences with Mr. Nicholson and 
several conferences with his senior associate Mr. Woodson 
Houghton (Appellant’s App. 40). Mr. Nicholson talked 
with her about the negotiations which he was having with 
Mr. Hill, said he was trying to get $75,000 from Mr. 
Kennedy, and that Mr. Kennedy would only offer $50,000 
(Appellant’s App. 40). Appellant relied on Mr. Nicholson, 
took his advice and authorized him to negotiate the settle- 
ment on the basis of the payment to her of $50,000 (Appel- 
lant’s App. 44, 45). 

Although according to appellant Mr. Kennedy had told 
her before they were married that he had nothing except 
$100 a month (Appellant’s App. 42), she said later that Mr. 
Kennedy promised to give her an apartment which he 
owned at 2331 Cathedral Avenue (Appellant’s App. 52), 
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and that Mr. Nicholson had told her prior to the separation 
agreement that Mr. Kennedy had assets of $250,000 or 
$300,000 (Appellant’s App. 57). 

On a number of occasions in her deposition Mrs. Kennedy 
stated that she did not believe Mr. Kennedy’s representa- 
tions to her about his net worth. She said: ‘‘anything le 
told me I disbelieved’’ (Appellant’s App. 42). Again: ‘‘I 
didn’t believe a word he told me because nothing regis- 
tered’’ (Appellant’s App. 42). A question was propounded 
by counsel for the appellees and answer given as follows: 


“‘Q. At the time you signed that separation agree- 
ment, would you rely on anything Mr. Kennedy told 
you? 


eS a e * * 


‘‘The Wirness: I would say no, I wouldn’t have re- 
lied on it. I wouldn’t have believed anything he said.’’ 
(Appellant’s App. 43.) 


And once again on page 52 of Appellant’s Appendix we 
find this statement by her: 


‘“‘T wouldn’t [believe him]. I didn’t believe him. I 
still don’t believe him.’’ 


Similar statements appear again and again throughout 
appellant’s deposition. (See for example Appellant’s App. 
pp. 44, 46, 53, 58.) 

Although appellant had asserted in her deposition that 
she didn’t rely upon any alleged misrepresentations by 
Mr. Kennedy of his assets as an inducement to enter into 
the property separation agreement, she was asked to state 
what the alleged misrepresentations actually were. She 
replied that from her investigation she believed that Mr. 
Kennedy had ‘‘underestimated’’ the value of his interest in 
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certain ‘‘Bellevue’’ apartment properties by $30,000 or 
$35,000 (Appellant’s App. 47), and that he had failed to 
list in his statement of assets some $7,000 in promissory 
notes that he owned. (Appellant’s App. 48.) 

(This represents a total alleged underestimation of 
values of $42,000 in a financial statement showing a net 
worth of approximately $294,000.) 

Mrs. Kennedy stated that both before the property settle- 
ment agreement was signed in 1951 and thereafter she 
had been informed by a number of people that Mr. Kennedy 
had additional property interests which had not been dis- 
closed to Mr. Nicholson,—presumably the alleged $7,000 in 
notes and the alleged underestimation of $35,000 in valu- 
ation of his apartment properties (Appellant’s App. 49-51). 

Although Mrs. Kennedy contradicts herself in some of 
her testimony, it is clear from statements which she made 
on page 62 of Appellant’s Appendix that while Mr. Ken- 
nedy was still living (which would be prior to August 1953) 
appellant had reported to Mr. Nicholson her husband’s 
alleged misrepresentations and said ‘Mr. Nicholson, I 
don’t think you got for me what I should get according to 
these remarks that are made to me.” (Appellant’s App. 
61.) Although she knew about these alleged misrepresen- 
tations ‘‘while Mr. Kennedy was still up and about”’ (Le., 
prior to 1953) she did not do anything about it until 1956 
“because I didn’t have that kind of money to fight this 
legal business.’’ (Appellant’s App. 65.) In almost the next 
breath, the witness admitted that she owned a house which 
she said was ‘‘valued at $200,000’ (Appellant’s App. 65). 
From 1951 to 1956 Mr. Nicholson continued to represent 
appellant (Appellant’s App. 67). During the period from 
1951 (when the agreement was signed) until 1956, appellant 
saw Mr. Nicholson approximately eight or ten times (Ap- 
pellant’s App. 67). 
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In addition to having had the advice of counsel from 
1949 to the present time, Mrs. Kennedy admitted that she 
could read and write, that she had plenty of education to 
take her through life, that she had worked as chairman of 
numerous committees, and that she was mentally and 
physically competent (Appellant’s App. 69). No assertion 
of incompetence is made in any of the pleadings. 

It was on this state of the record that the trial court 
granted appellees’ motion for summary judgment. 


Statutes Involved 
District of Columbia Code, 1951: 


Sec. 12-201. ‘** * No action, the limitation of which is 
not otherwise prescribed in this Section, shall 
be brought after three years from the time 
when the right to maintain such action shall 


have accrued.”’ 

Sec. 12-202. ‘‘In suits against the estate of a deceased 
person, in computing the time of limitation, 
the interval, not exceeding two years, between — 
the death of the deceased and the granting of 
letters testamentary or of administration 
shall not be counted as part of said time of 
limitation.’’ 


Summary of Argument 


Appellant’s complaint and her admissions in her own 
deposition disclose that there is no genuine issue as to any 
material fact in this case. Appellees are entitled to judg- 
ment against her as a matter of law because (a) the 
requisite elements for rescission do not exist, and (2) 
appellant’s claim, if any, is barred by the statute of 
limitations. 
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1. In order to set aside.a contract because of alleged 
fraudulent misrepresentations it must be proved (a) that 
the representations were material, and (b) that they were 
relied on by the complaining party. The omission of an 
alleged $7,000 in notes and a possible underestimation of 
a stock interest of $35,000 in an apartment project can 
scarcely be said to be material misrepresentations in a 
financial statement submitted by Mr. Kennedy’s counsel to 
counsel for Mrs. Kennedy, which statement showed a net 
worth of almost $300,000. Mrs. Kennedy, who married Mr. 
Kennedy late in life and who lived with him only six 
months, received $50,000 in the property settlement agree- 
ment which her attorney negotiated with counsel for her 
husband. The alleged misrepresentations, even if true, are 
not material enough as a matter of law to warrant reopen- 
ing the property settlement agreement five and one-half 
years later. 

2. Even if misrepresentations were made as to the valu- 
ation of Mr. Kennedy’s assets, it is clear that they were not 
relied on by appellant when she entered into the property 
settlement agreement. In the absence of such reliance she 
cannot be heard to impeach the agreement. 

3. This action is barred by the statute of limitations. The 
agreement, rescission of which is sought, was made March 
15, 1951. Appellant, by her own admissions, knew of the 
alleged fraudulent misrepresentations then or shortly 
thereafter. This action was not brought until more than 
five and one-half years after the agreement was signed, 
and if we exclude the three months’ period (from August 
21, 1953, to November 20, 1953) after the death of Mr. Ken- 
nedy and before appellee qualified as executor, a period of 
more than five years elapsed between the discovery of the 
alleged fraud and the filing of this suit. The three year 
statute of limitations, which is applicable both in law and in 
equity, bars appellant’s recovery. 
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These points will be discussed in reverse: order in the 
argument which follows. 


ARGUMENT 
I 


Appellant’s Claim Is Barred by the Statute of Limitations 


If appellant has any cause of action it is based on fraud 
and deceit arising out of alleged misrepresentations made 
to her or to her counsel by Mr. Kennedy or by Mr. Ken- 
nedy’s counsel prior to March 15, 1951. This alleged fraud 
and deceit was discovered by appellant almost immediately, 
and in any event a good while before Mr. Kennedy’s death. 
More than three years therefore elapsed between the dis- 
covery of the alleged fraud and deceit and the bringing of 
this suit, omitting in such calculation the period between 
Mr. Kennedy’s death and the appointment of appellee as 
executor (See Sec. 12-202, D. C. Code). 

The statute of limitations on any action arising out of 
fraud and deceit is three years. 


Robinson v. Orem, 91 U.S. App. D.C. 96, 97; 198 F. (2d) 
86 (1952). | 

District-Florida Corporation v. Penny, 62 App. D.C. 
268; 66 F. (2d) 794 (1933). 


It is immaterial whether appellant’s action is one at law 
for deceit or one in equity for rescission based on fraud 
and deceit. As was said by this Court in Filson v. Foun 
tain, 90 U. S..App. D. C. 273, 274; 197 F. (2d) .383 (1952).: 

“If the claim was not purely legal it was within 
the concurrent jurisdiction of law and equity. The 
statute of limitations-applies in either case.’’ 





See also: 


Cope v. Anderson, Receiver, 331 U.S. 461; 91 L. Ed. 
1602. 

Hurdle v. American Security & Trust Co., 59 App. D.C. 
58; 32 F. (2d) 954. 

Morgan v. Schlosberg, 67 App. D.C. 163; 90 F. (2d) 
408. 


The contention of appellant that the statute of limitations 
in this case is twelve years (because of the fact that the 
property settlement agreement between the parties is a 
sealed instrument) shows a misconception of the nature of 
the action. This suit is not predicated on the contract but 
on alleged fraud and deceit. The situation in this case is 
identical with that in District-Florida Corporaton v. Penny, 
supra, and in Robinson v. Orem, supra, for in each of those 
suits there was involved a deed conveying real estate which 
of course is an instrument under seal. 

The case of Dollar v. Land, 87 U.S. App. D.C. 214; 184 
F. (2d) 245 (1950) has no application here as that case did 
not involve application of substantive rights based on fraud 
and deceit. But even if appellant’s right to maintain this 
action is tested by ‘‘laches’’ instead of by the statute of 
limitations, (cf. Dollar v. Land, supra) the record fully 
justifies the conclusion that appellant i is barred by laches 
in the case at bar. 


i 


Appellant Has No Cause of Action for Fraud and Deceit 
Because She Did Not Rely upon Any Alleged False Rep- 
resentations of Her Husband. 

Among the essential elements of any cause of action based 
on fraud and deceit are: 


ce © © Hifthly. That it [the fact misrepresented] 


was acted on by complainant to his damage; and, 
Sixthly. That in so acting on it the complainant was 
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ignorant of its falsity, and reasonably believed it to be 
true.”? Southern Development Company v. Silva, 125 
US. 247, 8 S. Ct. 881, 31 L. Ed. 678 (1888).’’ 


See also United States v. Kiefer, 97 U.S. App. D.C. 101, 228 
F. (2d) 448 (1955), Cert. denied, 350 U. S. 933, 100 L. Ed. 
815, 76 S. Ct. 305, rehearing denied, 350 U. S. 977, 100 L. Ed. 
847, 76 S. Ct. 431, citing Pence v. United States, 316 U.S. 
332, 338, 62 S. Ct. 1080, 86 L. Ed. 1510 (1942); McNabb v. 
Thomas, 88 U.S. App. D.C. 379, 190 F. 2d. 608 (1951), 
Cert. denied, 72 S. Ct. 86, 342 U.S. 859. 


It is apparent from appellant’s own admissions referred 
to in the counterstatement of facts (p. 4 supra) that 
appellant was not induced to sign the separation and 
property settlement agreement with her husband by rea- 
son of any representations made on his behalf and that she 
did not rely on any such representations. In fact the com- 
plaint itself shows by inference at least that Mr. Kennedy’s 
representations as to valuations of his property were not 
accepted as true by the appellant because in paragraph 8 
of her complaint she complains that ‘‘the decedent refused 
to have impartial appraisers examine into and evaluate 
the assets he listed.’’ (Appellant’s App. 3). 

Appellant said repeatedly that she wouldn’t believe her 
husband’s representations and that she did not believe them. 
Obviously then, she could not have relied upon these repre- 
sentations to her detriment. 


Oy 


The Alleged Misrepresentations Were Not Material 


In order to establish the right to rescission on the ground 
of fraud, the appellant must show by clear and convincing 
proof that the alleged misrepresentations of her husband 
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-which induced her to sign the property settlement agree- 
ment were material. Southern Development Company v. 
Silva, supra. Presumably it is for this reason that Rule 
9(b) F.R.C.P. requires that ‘‘the circumstances constituting 
fraud * * * shall be stated with particularity.’’ 

In paragraph 9(a) of the complaint appellant seeks to 
comply with this requirement of the rule by alleging: 


**The decedent concealed the existence of certain 
notes due him, concealed the ownership of personal 
property and misrepresented the actual value of his 
stock holdings and the extent of his interests therein, 
whereby the value of decedent’s property and financial 
worth was in truth and in fact substantially in excess 
of the amounts represented * * °.’? 


When appellant was asked what these misrepresentations 
were she could only say (a) that her husband underesti- 
mated the value of his stock interests in the ‘‘Bellevue’’ 
property by $30,000 to $35,000 and that he failed to list 
some $7,000 in promissory notes owned by him. (Appel- 
lant’s App. 47, 48.) 

With respect to the valuation of the stock interest in the 
Bellevue properties, it is apparent from the letter sub- 
mitted by Mrs. Kennedy’s counsel to counsel for her hus- 
band before the property settlement agreement was signed 
(Exhibit 2, Appellant’s App: 17) that the valuation esti- 
mates placed by Mr. Kennedy on his Bellevue stock were 
not accepted as statements of fact, but only as matters of 
opinion, and that they were being checked by Mrs. Ken- 
nedy’s own counsel. This leaves only an alleged omission 
of $7,000 in promissory notes in a financial statement which 
showed an admitted net worth of $293,948.56. (See Ex- 
hibit 1, Appellees’ App. 15.) It is submitted that such 
a misrepresentation would be de minimis and could not 
support this action for rescission of an agreement under 
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which appellant was paid $50,000 five and one-half years 
ago. 
Conclusion 

The record shows that appellant and Mr. Kennedy, each 
possessed of independent means, were married late in life, 
and lived together for less than six months; that they were 
then separated and each was represented by reputable coun- 
sel who conducted negotiations for almost a year before 
a property settlement agreement was reached under which, 
in March, 1951, her husband paid to appellant the sum of 
$50,000 in full settlement of all her property interests in 
his estate. Mr. Kennedy lived for two years and five 
months after this agreement was made, during which time 
appellant, by her own statement, knew of the alleged mis- 
representations of which she here complains, and although 
she saw her counsel frequently during that period she saw 
fit to do nothing about it. After Mr. Kennedy’s death and 


the qualification of an executor for his estate, appellant still 
made no claim against his estate for an additional period 
of two years and ten months. When the claim is finally 
made, appellant’s own admissions show it to be without 
foundation in law or fact. 

It is submitted that the motion for summary judgment 
was properly granted and the suit properly dismissed. 


Epmunp D. CamPseELt, 
Attorney for Appellees, 
822 Southern Building, 
Washington 5, D. C. 
Dove as, OsEak & CaMPBELL, 
Of Counsel. 
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DEFENDANT’S EXHIBIT NO. 1 


Filed February 26, 1958. Harry M. Hull, Clerk. 


Epaaz 8. Kennepr 
Financial Statement as of May 26th, 1950. 


Stocks 
Bellevue Gardens Inc. 708 out of 2617 


shares 
Kennedy-Chamberlin Inc. 50 -out of 
100 shares 


Liabilities 
Federal and District Taxes 


Open Acco 
renee of Materials and supplies 


nual vacancies over the next five years of $9,922.30, result- 
ing in a rent base of $185,516.00 rail a valuation of $1,- 
205,854.00, from which is deducted $60,290.00, for obeoles- 
cence and depreciation, resulting in a net valuation of.... 





Cash 

Invento “Of Materials and pplies 
ventory 0! su 

Prepaid and escrow accounts 


Liabilities 
Accounts Payable 
Mortgage unpaid 


Value per share 

Shares held b 

Value of his 

Discount for minority holding 


E. S. K.’s holdings 


Furniture in apartments 
Storee—4 in number—2 vacant 
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DEFENDANT’S EXHIBIT NO. 2 
Received September 29, 1950. Hill & Crenshaw 


Filed February 21, 1958. Harry M. Hull, Clerk 


Wade H. Ellis (1866-1948) Cable Address “gumasis” 
Challen B. Ellis (1876-1948) 

Woodson P. Houghton 

Evert L. Bono 

Kahl K. Spriggs 

David B. Nicholson 


LAW OFFICES 


ELLIS, HOUGHTON & ELLIS 
SourHEern Burpine 


Washington 5, D. C. 
3976-56 
September 27, 1950. 


Francis W. Hill, Jr., Esq., 
Messrs. Hill & Crenshaw, 
Tower Building, 
Washington, D. C. 


Deak Mrz. Huw: 


Re: Kennedy v. Kennedy 


I am writing to acknowledge your letter of August 20, 
1950 relative to the above matter and have advised Mrs. 
Kennedy of her husband’s offer to make a cash settlement 
of $35,000.00 to her which was set out therein. 

Since receiving your letter I have been examining the 
statement of Mr. Kennedy as to his assets which was here- 
tofore submitted. However, there are several questions 
that have arisen, answers to which will require additional 
information. Accordingly, would you be good enough to 
either reply to or furnish me with the following: 


1. The most recent audit of (a) Bellevue Gardens, Inc., 
(b) Bellevue Gardens II, Inc., and (c) Kennedy-Chamberlin, 
Inc. I am particularly interested that the audits requested 
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under (a) and (b) above indicate the gross annual rent of 
the property including the stores. 

2. Do Bellevue Gardens, Inc. and Bellevue Gardens 
II, Inc. own any undeveloped real estate which is not rented 
and if so, how much and where is it located? 

3. Who are the stockholders of all outstanding stock of 
Bellevue Gardens, Inc., Bellevue Gardens II, Inc. and 
See meme Inc.? Number of shares held by 
each. 

4. I should appreciate being advised of the location of 
the undeveloped land of Kennedy-Chamberlin, Inc., the 
amount of land and the manner at which the value was 
arrived. 

5. Where are the four stores owned by Kennedy- 
Chamberlin, Inc. located and what is their gross annual 
rental? 

6. Does Kennedy-Chamberlin, Inc. own any property in 
Kenwood, Maryland? 

7. What was the gross annual income of Kennedy Broth- 
ers Company for 1949? 

8. What was the gross annual income of Kennedy- 
Chamberlin Development Company for 1949? 

9. What are the outstanding mortgage balances on the 
property owned by Bellevue Gardens, Inc. and Bellevue 
Gardens II, Inc. as of September 1, 1950; or preferably 
October 1, 1950, it being assumed that some reduction 
thereof has been made since May 26, 1950? 

10. Is Mr. Kennedy furnished an apartment rent free in 
2901 Connecticut Avenue, Northwest? 

11. Four months having elapsed since the preparation of 
May 26, 1950 statements, naturally the cash, open accounts, 
inventory of materials and supplies and prepaid expenses 
of the Bellevue Gardens, Inc. and Bellevue Gardens II, Inc. 
would be materially changed. I would appreciate very 
much your advising me of the changes in this regard. 

12. Would you be good enough to determine and advise 
me whether Mr. Kennedy’s own personal cash in bank on 
September 1, 1950 exceeds $5,163.29 and if so, how much? 
Do Mr. Kennedy’s accounts receivable exceed $6,238.08 and 





19 


if so, how much? Do Mr. Kennedy’s notes receivable exceed 
$4,540.46 and if so, how much? I would like the most recent 
totals available. 

13. Does Kennedy-Chamberlin Development Company 
own the real estate of Kenwood Country Club? 

14. Who are the stockholders of Kennedy-Chamberlin 
Development Company and Kennedy Brothers Company 
and what proportion of the outstanding shares do they 
hold? 

I believe with your replies to the foregoing questions 
before me I will then be in position to advise Mrs. Kennedy 
and following her decision will arrange for a conference 
with you, at which time we can continue our efforts to 
work out a mutually satisfactory settlement of their prob- 
lems. 

With reference to your letter of September 7, 1950 without 
further disputing the position taken by Mr. Kennedy with 
which generally we disagree, I wish to acknowledge the 
check of Mr. Kennedy payable to Mrs. Kennedy in the 
amount of $300.00 which was enclosed. I had hoped that Mr. 
Kennedy would see fit to continue payments of $500.00 per 


month pending a property settlement since Mrs. Kennedy 
desperately needs this money. Presumably, we may antici- 
pate another check shortly. 

Thank you very much for your courtesy and cooperation. 


Very truly yours, 
Davin B. NicHoLson. 
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DEFENDANT’S EXHIBIT NO. 3 FOR IDENTIFICATION 
Filed February 26, 1958. Harry M. Hull, Clerk 
KENNEDY 
vs. 
KENNEDY 


Answers to Questions contained in letter from Mr. Nichol- 
son as transmitted by Mr. Hill, on Szpr. 29rn, 1950. 


Oct. 15th, 1950. 


No. 2. Bellevue Gardens Inc. and Bellevue Gardens II Inc. own no property 
other than that utilized by the respective projects. 


No. 3. Stockholders 
B.G.Inc. B.G. II Inc. K.C. Inc. 
49 50 


25 
25 


100 100 
No. 4. ain a aor 
arcels 247/37 ae ee are located to the East of the present 
Balleree Projects. The area is uncertain, and while it is 


at pone the rospects of development are not good due to its 
topography. “there is no contemplated use at this time. 


No. 5. Stores 


4680 Nichols Avenue, 8. W., rented as a grocery at $300 per month. 
Tenant is six months in arrears, and prospects are that it will be 
vacated at end of lease. 


4682 Nichols Ave. rented as a valet for $125 per month. Rent 
reduced July Ist to $75.00. 


4684 Nichols Ave. last rented for $125 per month. Been vacant 
since Jan. 31st, 1949. 


4686 Nichols Ave. last rented for $150 per month. Been vacant 
since May Ist, 1948. 
No. 6. Kennedy-Chamberlin Inc. owns no property in Kenwood, Md. 


No. 7 and 8. Inasmuch as E. 8. CY ape Sat ape epee 
has no interest other than a Director, these questions are not 


pertinent. 





Outstanding M 
Bellevue Gardens Inc 


Mr. E. S. Kennedy receives an apartment in 2901 Conn. Ave. valued 
at $120.25 per month in addition to a salary of $1,000 per year from 
Kennedy Brothers Co. 

Answered in No. 1. 


Mr. Kennedy’s cash on Oct. 8th, 1950 was $3,007.53. His accounts 
and notes receivable are un materially. 


Kennedy-Chamberlin Dev. Co. owns the Kenwood Golf & Country 
Club, as well as the unsold land in Kenwood. 


Answered in Nos. 7 and 8. 


Bextrzevus Garprns Inc. 


—_ 


2 
5 
8 
5 
1 
3 
8 
3 


, 
, 
, 
’ 
, 
, 
, 
, 
? 
? 
> 
? 


399. 
133. 
072. 
935. 
260. 
708. 
736 

953 

246. 
437. 
334. 
553. 


BSSRSeskarse S| Bee 


SE rnakoanonBe 
BSSRSBESSAS 


ann 


35 
56 
23 
12 
36 
09 
-68 
-92 
41 
41 
65 
64 


$ 
8 


$112,771.42 


$ 36,193.24 
13,491.85 


$ 22,701.39 


——--——_. 





$1,157 ,051.20 


Betievor Garpens II Inc. 


: 
e 
8 


$ 2% 
3 
2 
46 
51 


BRaSb 


a a ee) 


213 Z2RRSR 


~ 


gsa8 | 8/5 


~ 


3|$sse 


8 
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Brtizvor Garpens II Inc. 
1950 1949 


nine-months 


$100,363.61 $134,385.20 
1,869.43 133.22 


$102,233.04 $134,518.42 
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$ 15,405.75 $ 19,675.84 
3,158.30 6,002.06 


$ 12,247.45 $ 13,673.78 


1949 
nine-months 
$ 1,875.00 $ 5,700.00 
26,933.35 36,576.00 
7,334.65 10,668.15 


$36,143.00 $52,944.15 





37,211.25 
$96,911.90 





